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I. STATEMENT OF THE ISSUE

Whether the probate judge erred in denying Husband’s
request to terminate alimony pursuant to M.G.L. c¢.208,
§49, on the basis that alimony deviation was
warranted, where said judgment constituted an abuse of
discretion by the trial judge and was plainly wrong,
because it was based on a) unsubstantiated allegations
made by Wife, b) parole evidence, which was advanced
by Wife contrary to the integration clause written
into the Separation Agreement itself; c¢) a general
premise, which, if allowed to stand, would completely
defeat every claim for alimony termination pursuant to
the Alimony Reform Act, as applied to divorce
judgments entered prior to its enactment; and d} a
specific premise that Wife, as recipient spouse, had
originally bargained for a shorter alimony period in
exchange for her taking less in property division,

which was both incorrect and logically flawed?

II. STATEMENT OF THE CASE

On May 29, 2001, Clifford E. George (hereinafter,
“Husband”) filed a Complaint for Divorce against
Jacquelyn A. George (hereinafter, "“Wife”) in the

Suffolk Probate and Family Court (hereinafter, "“the



court”). Record Appendix, pages 7 to 9 (hereinafter,
“R.7-97).

On November 20, 2002, the parties executed a
Separation Agreement (R.12-25), which  the court
incorporated into a Judgment of Divorce Nisi on that
same day. R.11,82. |

Said Agreement merged into the Judgment of
Divorce and retained no independent legal
significance, except that the property division
provisions, referenced in Exhibit C of the Agreement,
survived the Judgment, becoming binding wupon the
parties. R.14,82.

On September 26, 2011, Governor Deval Patrick
signed into law Y“An Act Reforming Alimony in the
Commonwealth,” c¢.124 of the Acts of 2011, which became
effective on March 1, 2012, otherwise known as The
Alimony Reform Act of 2011, St. 2011, c.124, eff. Mar.
1, 2012, (hereinafter, “the Act”).

The Act essentially amended M.G.L. c¢. 208 by
removing existing alimony law from §34 of the statute
(c.208) and placing it, in its expansive form, into
eight (8) newly added sections to said statute (8§ 48-

55). St. 2011, c. 124, §§ 2, 3.




The SECTIONS of the Act, which are pertinent to

the case at bar are as follows:

SECTION 3. Said chapter 208 is hereby
further amended by adding the following 8
sections.

Section 49

(b) Except upon written finding by the
court that deviation beyond the time limits
of this section are required in the interest
of justice, 1if the length of the marriage is
20 years or less, general term alimony shall
terminate no later than a date certain under
the following durational limits:

(3) If the length of the marriage is
15 years or less, but more than 10 years,
general term alimony shall continue for not
longer than 70 per cent of the number of
months of the marriage.

SECTION 4. (a) Section 49 of chapter
208 of the General Laws shall apply
prospectively, such that alimony Jjudgments
entered before March 1, 2012 shall terminate
only under Jjudgments, under a subsequent
modification or as otherwise provided for in
this act.

(b) Sections 48 to 55, inclusive of
said chapter 208 shall not be deemed a
material change in circumstance that warrants
modification of the amount of existing
judgments; provided, however, that existing
alimony judgments that exceed the durational
limits under section 49 of said chapter 208
shall be deemed a material <change of
circumstance that warrant modification.

Existing alimony awards shall be deemed
general term alimony. Existing alimony awards
which exceed the durational limits



established in said section 49 of said
chapter 208 shall be modified wupon a
complaint for modification without additional
material change of circumstances, unless the
court finds that deviation from the
durational limits is warranted.

SECTION 5. Any complaint for
modification filed by a payor under section 4
of this act solely because the existing
alimony  Jjudgment exceeds the durational
limits of section 49 of chapter 208 of the

General Laws, may only be filed under the
following time limits:

.(é) Payors who were married to the
alimony recipient 15 years of less, but more

than 10 years, may file a modification action

on or after March 1, 2015.

On August 26, 2013, Husband filed a Complaint for
Modification. R.26. Husband filed an Amended Complaint
for Modification on September 24, 2013. R.27.1 Said
Amended Complaint for Modification raised three (3)
issues, requesting 1) termination of health care
insurance for Wife, 2) that Wife refinance the former
marital home and remove Husband’s name from the
existing mortgage, and 3) termination of alimony,
pursuant to the Alimony Reform Act, M.G.L. c.208, §49.

R.27.

'The amendment was to correct the city of residence for
Wife, which had been filled in incorrectly in the
original Complaint for Modification.



On November 12, 2013, Wife filed Defendant’s
Answer to Plaintiff’s Complaint for Modification and
Defenses. R.28-30.

On May 7, 2014, Husband filed Plaintiff’s Pre-
Trial Conference Memorandum. R.31-35.

On May 8, 2014, Wife filed Pre Trial Memorandum
of Defendant Relative to the Plaintiff’s Complaint for
Modification and Her Counterclaims. R.36-43.

After a pre-trial hearing (Stahlin, J.,
presiding), which was held on May 8, 2014, the court
issued Temporary Orders finding that there were no
remaining issues in the case relating to Husband’'s
health insurance issue and property division issue.
R.44. Said Temporary Orders directed the parties to
file an agreed upon statement of facts and briefs by
July 10, 2014 and explained that the court would
decide the remaining alimony issue on those
submissions. R.44.

On July 10, 2014, the parties filed a Joint
Uncontested Statement of Facts (R.45-46); Husband
filed Plaintiff’s Memorandum of Law (R.47-64); and
Wife filed Submission of the Defendant, Jacquelyn

George in Support of Her Opposition to Plaintiff’s

Request to Terminate Alimony. (R.65-80; and Impounded



Record Appendix, pages 1 to 22, hereinafter “IR.1-
22") .

On September 16, 2014, the court (Stahlin, J.)
issued a Modification Judgment ruling that “There was
no change of circumstances to justify a termination of
alimony.” R.81. Additionally, the court issued a

Memorandum of Decision. R.82-86.

On September 23, 2014, Husband filed a Notice of
Appeal as to the September 16, 2014 Judgment. R.87-88.

On October 16, 2014, Wife filed Defendant,
Jacquelyn George’s Motion for Attorney’s Fees and
Costs. R.89-104.

On December 9, 2014, Husband filed Plaintiff’s
Opposition to Defendant’s Request for Attorney’s Fees.

R.105-110.

On December 9, 2014, the court (Stahlin, J.,

presiding) held a hearing as to the issue of Wife’s

Motion for Attorney’s Fees and Costs. Transcript pages

1 to 12 (hereinafter, “Tr.1-12").

On December 9, 2014, the court issued a
Supplemental Modification Judgment allowing Wife’s
motion for fees and costs in part. R.111.
Additionally, the <court issued a Memorandum of

Decision. R.112-116.



On December 17, 2014, Husband filed a Second
Notice of Appeal as to the court’s December 9, 2014

Judgment and also renewing his Notice of Appeal as to
the September 16, 2014 Judgment. R.117-118.

III. STATEMENT OF THE FACTS

The matter arose over a Divorce and a Complaint
for Modification filed by Husband.

The Parties were married on June 24, 1989 in
Winthrop, Massachusetts and were divorced on November
20, 2002. R.45. There are no minor or dependent
children of the marriage. Id.

The Judgment of Divorce Nisi, dated November 20,
2002 incorporated a Separation Agreement, which was
executed by the Parties on that same day. R.82. Said
Separation Agreement merged into the Judgment of
Divorce and retained no independent legal
significance, except that the Division of Property
provisions in Exhibit C of the Separation Agreement
survived the Judgment and thereafter became binding
upon the Parties. R.14,82.

The pertinent sections of the Separation

Agreement are as follows,



.14.

.15.

6. The provisions of the Agreement
may not be changed or modified except by a
written instrument signed and acknowledged
in duplicate by the Husband and the Wife, or
by an order or Judgment of Modification

entered by the Suffolk Probate and Family
Court.

7. A copy of this Agreement shall be
submitted to the Court and incorporated in a
Judgment of Divorce and shall merge in the
Judgment of Divorce. This Agreement shall
retain no independent legal significance,
except that the property division provisions
referenced in Exhibit C shall survive the
Judgment and be thereafter binding upon the
parties.

8. The Husband and the Wife
acknowledge that this Agreement contains the
entire Agreement between the parties hereto
and that there are no agreements, promises,
terms, conditions or understandings and no
representation or inducements leading to the
execution hereof, expressed or implied,
other than those herein set forth and that
no oral statement or prior written matter
extrinsic to this Agreement shall have any
force or effect.

11. The parties acknowledge that they
are entering into this Agreement freely and
voluntarily; that they have ascertained and
weighed all facts and circumstances likely
to influence their Jjudgment herein; that
they have had an opportunity to seek legal
advice independently of each other; and that
they clearly understand and assent to all
the provisions hereof.



.18.

EXHIBIT ‘A’

ALIMONY

1. Commencing on the first day of the
month  following the execution of this
Agreement, and on the first of each month
thereafter, the Husband shall pay to the
Wife as alimony, for her support and
maintenance, the sum of One Thousand Eight
Hundred ($1,800.00) Dollars per month. The
payments called for by this paragraph and
the Husband’s obligation to pay alimony to
the Wife shall terminate upon the earliest
to occur of the Husband’s death, the Wife’s

death, the Wife’s remarriage or July 30,
2026.

2. All alimony payments required by
Paragraph 1 above shall be includible in
income by the Wife and deductible from
income by the Husband on his or her federal
and state income tax return.

3. In the event that the Wife
receives a gift or inheritance which is in
excess of Twenty Five Thousand ($25,000.00)
Dollars, she shall, within 7 days of her
receipt thereof, notify the Husband of the
amount she has received.

EXHIBIT ‘C’

DIVISION OF PROPERTY

REAL PROPERTY

1. (a) The Husband and Wife own the
land and Dbuilding located at 15 Short
Street, Winthrop, Massachusetts (the

“Premises”). The parties represent that they
have not encumbered the Premises except by a
first mortgage of approximately One Hundred
Sixteen Thousand ($116,000.00) Dollars.



(b) Commencing on the first day
of the month following the date of the
execution of [this Agreement,] Wife shall be
responsible for and shall pay all expenses
in connection with the Premises, including
but not limited to: principle and interest
on the existing first mortgage, home owner’s
insurance and real estate taxes, utilities
and maintenance and repair.

(c) Simultaneously with the
execution of this Agreement, the Husband
shall execute and deliver a quitclaim deed
to the Wife conveying all of his right,
title and interest in and to the Premises to

her, subject to the mortgage and home equity
line;

PERSONAL PROPERTY

2. The Husband hereby releases to the
Wife any right, title or interest he may
have in the following property which is to
be retained and owned exclusively by the
Wife:

(a) The account standing in her
name at Fleet Bank;

(b) The furniture and furnishings
in the Premises;

(c) The automobile in the Wife’'s
name.

4.2 The Wife hereby releases to the
Husband any right, title or interest she may
have in the following property which is to
be retained and owned exclusively by the
Husband:

(a) Two timeshares at Disney
World owned with his
siblings;

(b) The personal property now in
his possession;

2This exhibit of the Separation Agreement did not have

a No.

3 paragraph.

10
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(c) His Individual Retirement
Account at Fidelity;

(d)y His interest in Northeast
Electric Retirement Plan;

(e) His interest in Northeast
Electric, Inc.

(£) His checking and savings
account at Fleet Bank;

g) His stock in Fidelity;

(h) The cash surrender value in
three life insurance policies
in his name with MFA and MML,
subject to provisions in
Exhibit E below;

{1) The Mako 25 boat.

5. Within six (6) months from the
date of execution of this Agreement, the
Husband shall pay to the Wife the sum of
Three Thousand Five Hundred ($3,500.00)

Dollars to effectuate an egquitable division
of the assets.

R.21-22.

EXHIBIT ‘E’

LIFE INSURANCE

1. The Husband shall maintain in full
force and effect the employment-related life
insurance on his life having a death benefit
no less than Three Hundred Thousand
($300,000.00) Dollars, the proceeds of which
shall be payable to the Wife. The Husband’s
obligation to maintain said life insurance

shall terminate upon the Wife’s death, the

11



Husband’s death, the Wife’s remarriage or
July 30, 2026.

2. Upon a request by the Wife, the
Husband shall provide evidence annually that
the 1life insurance policy(s) is in full

force and effect.

A, COMPLAINT FOR MODIFICATION

On August 26, 2013, as amended on September 24,
2013, Husband filed a Complaint for Modification,
requesting that the November 20, 2002 Divorce Judgment
be modified by:

1) “"Allowing the Plaintiff [Husband] to terminate
coverage of health insurance on behalf of the
Defendant [Wifel;”

2) “ordering that the Defendant (Wife] refinance
and remove the Plaintiff’s [Husband’s] name
from the mortgage for the former marital home,”

3) “ordering a termination of alimony,”

R.26,27.

The grounds upon which Husband relied for the
requested modification were the following changes of
circumstances that had occurred since the date of the

Divorce Judgment:

12



[1) The cost of health insurance has
increased over 100% of the original cost,

and the Defendant [Wife] has obtained a
Medicare policy;

(2] the Plaintiff’s [Husband’s] ability
to secure credit on behalf of his business
has been negatively impacted by Wife's
refusal to refinance the mortgage in her
name, and her refusal to refinance [] to
obtain a lower interest rate; and

[3] pursuant to the term limits of the
Alimony Reform Act, MGL c¢.208 s.49, the term
of alimony has now expired due to the length
of the parties’ marriage. Also, the
Plaintiff (Husband] has remarried and has a
child, and the cost of alimony and health

insurance [coverage] have become
prohibitively expensive.
R.26,27.

On November 35, 2013, Wwife filed Defendant’s

Answer to Plaintiff’s Complaint for Modifications and

Defenses. R.28-30.

B. PRE-TRIAL CONFERENCE

Both parties submitted Pre-Trial Memorandums to
the court prior to the actual conference, which took
place on May 8, 2014. R.31-35;R.36-43.

1. HUSBAND’S POSITION IN PRETRIAL MEMORANDUM (R.31-35)

Health Insurance Issue

Husband maintained that since the time of the
Divorce Judgment, the health care premium that he paid
for Wife had increased approximately 400% (from Jjust

over $5100.00 per month at the time of the divorce to

13



$485.00 per month at time of the Complaint for
Modification). R.32.

Moreover, because Wife had health insurance
througthedicare Part A (hospital insurance) and Part
B (health insurance), plus she received Supplemental
Security Income, and, most especially, since the
divorce, Wife has obtained and received limited
benefits through Mass Health, Husband should no longer
be forced to provide health insurance for Wife, given
that said plan was a secondary plan only. R.32-33.
Husband relied upon, M.G.L. ¢.208, §34, and Zeh v.

Zeh, 35 Mass. App. Ct. 260, 267 (1993), as precedent

for these arguments. R.32.

Refinance of Mortgage on Former Marital Home Issue

a) Husband informed the court that since he
deeded his interest in the Premises to Wife, per the
Divorce Judgment, Wife, who was to take over the
mortgage payment, missed several payments, prompting
the parties to agree that Husband would pay the
mortgage out of his alimony payments and pay the

remainder to Wife. R.33.
b) Husband also informed the court that, in
recent years, the company that he owned experienced a

significant downturn, which required him to try to

14



acquire an extensive amount of equipment to meet the
industry demands. Because his name was still on the
mortgage (despite holding no interest in the
Premises), his ability to secure credit to purchase
said equipment was negatively impacted, which, in
turn, was negatively impacting his business. Id.

c) Husband further pointed out to the court
that if Wife refinanced the mortgage and obtained a
lower interest rate by extending the loan, she would
benefit by obtaining a lower monthly payment. Id.

Termination of Alimony Issue

Where the court chose not to deal with this issue
at the Pre-Trial Conference, but rather requested
further briefing on said issue, Husband’s position
will be addressed in greater detail later in this

brief, infra in Section D.1.

2. WIFE’'S POSITION IN PRETRIAL MEMORANDUM (R.36-43)

Wife did not address each of Husband’s grounds
individually, but rather maintained that Husband had
not demonstrated a substantial change in circumstances
warranting any of his requested modifications. R.41.

Wife asserted that the only change in
circumstances was that Wife’s health deteriorated,

while Husband’s assets and income increased. R.41-42.

15



In keeping with the above subsection, where the
court chose not to deal with the termination of
alimony issue at the Pre-Trial Conference, but rather
requested further briefing on said issue, Wife’s
position will be addressed in greater detail later in
this brief, infra in Section D.2.

C. TEMPORARY ORDERS ISSUED BY TRIAL COURT

On May 8, 2014, following the Pre-Trial
Conference, the court issued Temporary Orders stating
that there was no remaining issue in the case relating
to either the health insurance or the property
division. R.44. The court gave no Memorandum of
Decision as to the Temporary Orders. 3

The . Temporary Orders further called for both
parties to submit an agreed upon statement of facts
and briefs as to the remaining alimony issue and that
the court would decide the issue on the submissions

without any further court hearings. R.44.

3While the court issued no written explanation at the
time of the Temporary Orders, the court subsequently
did reveal for the first time in writing its
rationale, via a Memorandum of Decision (R.112-115),
which accompanied its December 9, 2014 Supplemental
Judgment (R.111), relative to its allowance of Wife’s
motion for attorney’s fees.

The court found both the health insurance and the
property division issues to have been “wholly
insubstantial, frivolous and not advanced in good
faith.” R.114.

16
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D. TERMINATION OF ALIMONY ISSUE

1. HUSBAND’ S MEMORANDUM OF LAW (R.47-54)

In his July 10, 2014 Memorandum of Law, Husband
argued that he was entitled to have the court
terminate his alimony obligation to Wife, pursuant to
the Alimony Reform Act (hereinafter, “the Act”), which
applies retroactively to divorce judgments issued
prior to the enactment of the Act (March 1, 2012), as
to the durational 1limits on alimony, as set forth in
the Act. R.48.

As to how the Act would specifically apply to
this case, where the parties were married for between
ten and fifteen years, alimony would continue for not
longer than 70% of the number of months that the
parties were married. Id. According to Husband’'s
calculations, the alimony should have ended on March
20, 2012. Id.

Husband acknowledged to the court that the Act
did provide for a deviation from the durational limits
but only “upon a written finding by the court that
deviation beyond the 1limits of this section are
required in the interests of justice”. M.G.L. c. 208,

§49(b); R.49.

17



Husband argued that while Wife had claimed the
need to continue alimony based on her declining
health, Wife’s health concerns existed during the
marriage and were exacerbated by Wife’s addiction to
alcohol, pain pills, and other drugs, which was the
case throughout the marriage. Id.

Husband further argued that regardless of Wife’s
health issues, she had substantial resources at her
disposal, including $40,000.00 in her bank account;
over $200,000.00 in equity in the former marital home;
an increase in her SSDI income (from approximately
$680 per month at the time of divorce to approximately
$1,200 per month); an expected substantial inheritance
from her father; the fact that she carried only $750
in debt; plus having been in a relationship with the
same man for the past nine (9) years, from whom she
had just received a diamond anniversary ring. Id.

Husband also pointed out to the court that, given
that his alimony obligation should have ended on March
20, 2012, he had already overpaid Wife by $43,200.00.
Id.

Husband, citing, Holmes v. Holmes, 467 Mass. 653,
661 (2014), further argued that, while ordinarily, any

retroactive complaint for modification under the Act

18




could not be brought prior to March 1, 2015, said
restriction only applied where the complaint for
modification was being Dbrought solely on the
durational limits wunder the Act. R.49-50. Husband
thereby asserted that where the Complaint for
Modification brought by Husband in the instant case
raised multiple issues, his request for alimony relief
was properly before the court. R.50.

Husband finally stated that if he were obligated
to wait wuntil the March 1, 2015 date to file a
complaint for modification as to the alimony
termination, he would then have incurred an alimony
overpayment in excess of $64,800.00. Id.

2. WIFE’'S MEMORANDUM OF LAW (R.65-80;IR.1-22)

Wife argued that Husband’s Complaint for
Modification was premature and could not be Dbrought
until the March 1, 2015 date, because the modification
of alimony was brought solely “based on the durational
limits of section 49 of the Alimony Reform Act.” R.68.
Wife further asserted that because the other issues
brought in Husband’s Complaint for Modification had
nothing to do with alimony, Husband could not raise

the section 49 claim. Id.
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Wife further argued that because the court denied
relief outright as to the other issues in Husband’s
Complaint for Modification, Husband was then left with
the sole modification issue of durational limits on
alimony, which would be precluded until the March 1,
2015 date. R.68-69.

Wife argued that, even if the court could take up
the issue at this time, it should not terminate her
alimony in the interest of Jjustice, claiming Wife’s
declining health and Husband’s increased assets and
income and further «claiming that Wife could not
otherwise pay her mortgage. R.69-70.

Wife also asserted that, at the time of the
execution of the Separation Agreement, the parties
agreed to set the alimony payment for a fixed period
of time, 1in exchange for Wife waiving her right to
significant assets owned by Husband, alleging that
Husband retained almost all assets with the exception
of the marital home.* R.70.

Wife claimed that the ©parties specifically

contemplated the fixed date of alimony termination to

‘Wife provided no evidentiary support for this
allegation.
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coincide with the maturity of the mortgage on the
former marital home.> Id.

No testimony was taken Dby the court; no
supportive affidavits were filed by either party. Only
a Joint Uncontested Statement of Facts was filed with

the court. R.45-46.

D. MODIFICATION JUDGMENT (September 16, 2014)

Following the submission of the memorandums by
the parties, the court issued a Modification Judgment
on September 16, 2014 (R.81), along with a Memorandum
of Judgment, issued that same day (R.82-86).

The court denied Husband’s request for
termination of alimony based on a finding of ™no
change of circumstances.” R.81.

In its Memorandum of Decision, the court analyzed
certain sections of the Separation Agreement and
summarized and cited pertinent sections of the Act.
R.82-84.

In calculating how the act would apply to the
instant case, based on the 1length of the parties’
marriage, the court actually determined that, if

applied, Husband’s obligation would have actually

Wife provided no evidentiary support for this
allegation.
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ended on April 23, 2011 (R.84-85), rather than the
March 20, 2012 date that Husband had calculated in his

memorandum (R.48.)

As to whether the —court deemed Husband’s
Complaint for Modification as being brought solely on
the durational limits of alimony under the Act, and
thus premature, the court merely recited the law,
without giving a definitive ruling.® R.85.

Instead, the court addressed the merits of

alimony termination issue and ruled as follows,

In the instant case, the divorce
judgment, as agreed by the parties, does
have a durational 1limit which is “the
earliest to occur of the Husband’s death,
the Wife’s death, the Wife’s remarriage or
July 30, 2026.” That limit was part of a
bargained for agreement which included a
division of property which survives the
judgment and cannot be modified absent
countervailing equities. Had the former wife
known that, regardless of the language of
the Separation Agreement, the alimony would
in fact end on a date years earlier than

®While the trial court did not address the issue as to
timeliness of Husband’s Complaint for Modification on
the alimony termination at the time of the September
16, 2014 Judgment, the court subsequently did reveal
for the first time in writing its decision, via its
Memorandum of Decision (R.112-115), which accompanied
its December 9, 2014 Supplemental Judgment (R.111),
relative to its allowance of Wife’s motion for
attorney’s fees.

The court found that Husband’s modification request
was ‘“based solely on the change in the statute”
(R.115), which would mean that it was Dbrought
prematurely. M.G.L. ¢.208, §49.
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bargained for, she would likely have
insisted on different property division
terms.

In a case like the present one where
the recipient spouse Dbargained for a
durational 1limit contained in the parties’
agreement and agreed to surviving property
division terms a part of that bargain,
deviation from the new statutory durational
limit is warranted, and the bargained for
durational limits should stand.

The Joint Uncontested Statement of
Facts filed by the ©parties does not
otherwise show any material change of

circumstances .sufficient to justify a
modification. 2\ judgment shall issue
accordingly.

R.86.

Despite the arguments advanced by Wife in her
Memorandum of Law (R.65-70), the court did not provide
any written rationale for any deviation for the
alimony termination based on any issue as to Wife’s
alleged declining health or Husband’s present or
increasing income and/or assets. R.81-86.

NOTE #1: Despite filing a Notice of Appeal (R.87-
88) as to the September 16, 2014 Modification Judgment
(R.81-86), Husband will not be appealing that portion
of the djudgment relating to the prematurity of the
claim, but rather 1is only appealing the court’s
rationalization for finding that deviation from the

Act was warranted (R.86).

23



E. MOTION FOR ATTORNEY'S FEES AND COSTS

On October 16, 2014, Wife filed a Motion for
Attorney’s Fees and Costs citing the rulings by the
court in favor of Wife. R. 89-104.

On December 9, 2014, Husband filed Plaintiff’s
Opposition to Defendant’s Request for Attorney’s Fees.
R.105-110.

A hearing on said motion was held on December 9,
2014. Tr.1-12.

On December 9, 2014, following said hearing, the
court issued a Supplemental Modification Judgment,
allowing Wife’s motion in part. R.111,116.

In the accompanying Memorandum of Decision, the
court gave 1its rationalization as to the partial
allowance of the motion for fees. R.112-115.

NOTE #2: Despite filing a Notice of Appeal
(R.117-118) as to the court’s December 9, 2014
Supplemental Modification Judgment (R.111-116),
Husband will not being appealing said Supplemental
Modification Judgment, but rather will only appeal the
court’s September 16, 2014 Modification Judgment and

only as to the issue set forth in NOTE #1, supra.
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IV. ARGUMENT

The trial court’s Modification Judgment, denying
Husband’s request to terminate alimony pursuant
to M.G.L. ¢.208, §49, on the basis that deviation
was warranted, constituted an abuse of discretion
by the trial judge and was plainly wrong, because
it was based on a) unsubstantiated allegations
made by Wife, b) parole evidence, which was
advanced by Wife contrary to the integration
clause written into the Separation Agreement
itself; ¢) a general premise, which, if allowed
to stand, would completely defeat every claim for

alimony termination, pursuant to the Alimony
Reform Act, as applied to divorce judgments
entered prior to its enactment; and, d) a

specific premise, that Wife, as recipient spouse,

had originally bargained for a shorter alimony

period in exchange for her taking 1less in
property division, which was both incorrect and
logically flawed.

Husband recognizes that a “probate Jjudge enjoys
considerable discretion.” Cooper v. Cooper, 62 Mass.
App. Ct. 130, 134 (2004), quoting, Schuler v. Schuler,
382 Mass. 366, 368 (1981). However, the deferential
standard to a judge’s decision “is not without limit.”
Cooper, supra, quoting, Boulter-Hedley v. Boulter, 429
Mass. 808, 811 (1999).

In cases where the matter before the probate
court was “heard upon statements of counsel,” such as
the one at bar, the Supreme Judicial Court has held
that “where everything before the probate judge is

before [the appellate court] and where [the probate

judge] did not rely on any oral testimony, [the
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appellate court 1is] in the same position as [the
probate judge], and [the appellate court has] the same
power to determine facts and to exercise discretion.”
Boxill V. Ma loney, 342 Mass. 399, 401 (1961) .
Contrast, Gaw v. Sappett, 62 Mass. App. Ct. 405, 409
(2004) (appellate court gives particular deference to
trial judge if judge had first-hand view of
presentation of evidence and can assess credibility).

No such presentation of the evidence occurred in
this case at the lower court’s request, such that the
lower court had no first-hand view of the parties from
which to assess credibility. Thus, this Court is in
the same position, and possesses the same power to
determine facts and exercise discretion, as the lower
court.

In denying Husband’s reguest to terminate alimony
pursuant to M.G.L. c. 208, §49, the court invoked that
portion of §49(b), which allows a court to find "“that
deviation from the durational limits is warranted.”

In so ruling, the court gave both a specific and
a general rationalization for deviating from the
statute. R.86.

As specifically applied to the instant case, the

court found that the parties had bargained for a
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durational limit on alimony in exchange for a property
division, which survived  and could not be modified.
Id.

On a general front, the court held that if Wife
had known, at the time of the Separation Agreement
that her alimony would end at an earlier time than was
bargained for, “she would 1likely have insisted on
different property division terms.” Id.

Yet, the court abused its discretion by such
findings and was plainly wrong, given that its
rationale a) was not based on any substantiated
evidence, o) was based on inadmissible parole
evidence, which was contrary to the integration clause
of the Separation Agreement itself, c¢) as to the
general premise, would universally defeat the
Legislative intent of the Act, if allowed to stand,
and d) as to the specific premise, was incorrect and
logically flawed. Cooper, 62 Mass. App. Ct. at 134.

In Cooper, this Court held that, “Error of law
apparent on the record, such as the failure of a
judge’s findings to support the judge’s action or
findings that have no support in evidence, would

constitute an abuse of discretion.” Id., quoting
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Freedman v. Freedman, 49 Mass. App. Ct. 519, 521
(2000) . Such error is apparent here.

a. Judgment Not Substantiated By Any Evidence

The judge’s acceptance of representations by
counsel on behalf of Wife, in her pretrial memorandum
(R.65-80;IR.1-22) that Husband had “agreed to a set
alimony payment for a FIXED period of time and in
exchange, for waivers of significant assets owned by
the Plaintiff [Husband],” and that “[t]he parties

clearly contemplated a swap of assets and entangled
it into an alimony award” (R.69-70), was not based on
any evidence presented to the court, nor was it based
on any testimony or affidavit, nor any writing
contained in the Separation Agreement itself (R.12-
25).

The only documentation filed with the court,
which could be considered és evidence, was the Joint
Uncontested Statement of Facts, which contained
nothing to substantiate Wife’s allegations as to what
Husband or the parties, collectively, were
contemplating at the time they executed the Separation
Agreement. R.45-46.

For the judge to find that the parties “bargained

for” a durational limit to Husband’s alimony
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obligation in exchange for “a division of property
which survives the judgment” based purely on Wife’s
speculative and unsubstantiated assertions, completely
devoid of factual evidence, was an abuse of discretion
and was plainly wrong. Cooper, 62 Mass. App. Ct. at
134. See, Brady v. Brady, 380 Mass. 480, 488 (1980),
citing, Hillery v. Hillery, 342 Mass. 371, 375 (1961)
{an order not supported by the evidence is plainly
wrong) .
b. Wife’'s Allegations Should Have Been Barred by
the Parole Evidence Rule, Especially in Light

of the Integration Clause in the Separation
Agreement

Integration Clause and Parole Evidence Rule

Notwithstanding that the court rendered its
judgment without any supporting evidence, even had the
court somehow accepted the statements of counsel in
Wife’s memorandum of law as evidence, said Jjudgment
was plainly wrong in that any such “evidence,” even an
affidavit by Wife (of which there was none) would be
inadmissible because the Separation Agreement
contained an integration clause. See, Thomas V.
Christensen, 12 Mass. App. Ct. 169, 176 (1981).

Paragraph 8 of the general terms section of " the

Separation Agreement, in the instant case,
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acknowledged that said Agreement was the entirety of
the parties’ agreement, specifically stating,

8. The Husband and the Wife
acknowledge that this Agreement contains the
entire Agreement between the parties hereto
and that there are no agreements, promises,
terms, conditions or understandings and no
representation or inducements leading to the
execution hereof, expressed oOr implied,
other than those herein set forth and that
no oral statement or prior written matter
extrinsic to this Agreement shall have any
force or effect.

R.14 (emphasis added).

In Thomas, this Court reversed a trial judge’s
decision, which had accepted the defendant’s
affidavit, which recited his understanding as to the
contract in question. 12 Mass. App. Ct. at 178.

The Thomas court held that,

An affidavit filed by ([the defendant]
containing a statement set forth in the
margin as to his understanding, does not
help the defendants’ position. To the extent
that the statement shows the [defendant’s]
own undisclosed and unmanifested intent, it
is not relevant. See Restatement (Second) of
Contracts § 212, Comment a (1980). Moreover,
even if the affidavit can be taken as
bearing on the parties’ intent, according
any weight to such intent would be an
“impossible strain” on the words used.
Compare Antonellis v. Northgate Constr.
Corp., 362 Mass. [847], 851 [(1973)]. Since
the parole evidence rule bars giving effect
to any agreement not contained in the
integrated writings, [the defendant’ s]
affidavit may not be used to show that an
agreement was reached on an additional
provision not contained in the documents.
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Robert Indus., Inc. v. Spence, 362 Mass.
(7511, 756 [(1973)1. Bendetson v. Coolidge,
7 Mass. App. Ct. 798, 802-803 (1979).

Restatement (Second) of Contracts §213(2)
(1981).

Id. at 176 (emphasis in original).

Likewise, in Bendetson, 7 Mass. App. Ct. at 802-
803, this Court "“faced with an integration clause,”
refused to apply the parole evidence rule in a
mechanical fashion as to the subject of an agreement,

stating,

If every instance of not treating directly
with a subject in an agreement (especially
when so doing has a legal consequence ..)
were the occasion for plercing an
integration clause, the utility of the art
of legal draftsmanship will have suffered a
serious setback. Where the writing shows on
its face that it is the entire agreement of
the parties and “comprises all that is
necessary to constitute a contract, it 1is
presumed that they have placed the terms of
their bargain in this form to prevent
misunderstanding and dispute, intending it
to be a complete and final statement of the
whole transaction.” Glackin v. Bennett, 226
Mass. 316, 319-320 (1917). Berman v. Geller,
325 Mass. 377, 379-390 (1950). Gifford wv.
Gifford, 354 Mass. 247, 249 (1968). Finnerty
v. Reed, 2 Mass. App. Ct. 846, 847 (1974).

Moreover, in the instant case, Wife makes no
claims of mutual mistake or fraud in the inducement
relative to the Separation Agreement. R.65-70. Nor did
the court find any such infirmity with the document.

R.82-86.
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Additionally, the court found no ambiguity with
the terms included therein, nor could Wife make such
an argument under the guise of advancing an

explanation for the provisions in the Separation

Agreement. See,l Loring Studios of Massachusetts v.
Scheft, 10 Mass. App. Ct. 864, 865 (1980).

In Loring Studios, this Court reversed a trial
court’s decision because the lower court Jjudge
improperly accepted parole evidence where he had
originally found that a lease contract was ambiguous
because there was no indication as to why the
challenging party would undertake a certain obligation
unless that party expected to receive a full benefit
of its expenditure. Id. at 864-865.

In so reversing the trial court’s judgment, the
Loring Studios court held that, |

The fact that the lease [contract] contained
no recital of explanation of this provision
does not render it ambiguous.

Id. at 865.

The trial court, in the instant case, was plainly
wrong and abused its discretion in failing to
recognize that not only were Wife’s unsubstantiated
allegations inadmissible under general contract law,

but also were contrary to the clear and unambiguous
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clause contained in the Agreement itself, disclaiming
any such “understanding” or “conditions” that were not
contained within the four corners of the Agreement.
R.14.
c. Judgment Undercuts Legislative Intent of the Act
In addition to the trial court basing its
decision on Wife’s phantom “bargained for” agreement
allegations, the trial court honed in on the existing
durational 1limit in the Separation Agreement and

reasoned that,

Had the former wife known that, regardless
of the language of the Separation Agreement,
the alimony would 1in fact end on a date
years earlier than bargained for, "she would
likely have insisted on different property
division terms.

R.86.

Such rationale is not only contrary to the
Legislative intent of the Act, but, if allowed to
stand, would grant a complete defense against any and
all payor spouses in pre-March 1, 2012 divorce cases
who are attempting to assert their rights under
Section 49.

Given that the Legislature enacted the additions
to the . existing alimony law and specifically

incorporated a retroactivity clause as to durational
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limits on alimony, Husband hereby asserts that the
Legislature was well aware that the ramifications of
such a law would, indeed, have been a surprise to many

recipient spouses. St. 2011, c¢.124, § 4(b). It would

not be a stretch of the imagination to assume that
recognizing such ramifications was the reason the
Legislature set up a grace period, before which a
payor spouse ordinarily had to wait to apply for

alimony termination. St. 2011, c¢.124, § 5(3).

For the court, in the instant case, to thwart the
Legislative intent of the Act by simply reasoning that
any recipient spouse to a divorce judgment prior to
March 1, 2012 would have insisted on different terms
in a divorce agreement, had they been clairvoyant as
to the potential early termination of their alimony
support, would completely undermine the new law and
render the Act moot, whereby every recipient spouse
would completely obviate the impact of the Act on any
given pre-2012 divorce, by simply making this same
argument.

The instant case is no different and, ;f
anything, would have been less harsh than Separation
Agreements or Divorce Judgments that did not contain a

durational 1limit. Here, Wife finds herself in a
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situation where her alimony, which was scheduled to
end in 2026 can be terminated twelve (12) years
earlier than she had anticipated. Ungquestionably,
thgre exist other recipient spouses from pre-2012
divorce judgments, with no alimony term 1limits, who
were under the impression that their alimony support

would go on for many years past 2026 and, therefore,
their alimony losses would be even more severe and
more of a reason that, had they known the future of
the law, they would also have insisted on different
terms in their Separation or Divorce Agreements.

The fact that the Separation Agreement had its
own durational limit in this case would mean less of a
hardship on Wife, in the instant case, than it would
be for the majority of other recipient spouse under
the Act.

d. The Court’s Reliance on Wife’s Premise That She
“Bargained for” a Fixed Alimony Termination Date
is Incorrect and is Logically Flawed.

Wife’s assertions as to her “bargaining for” a
fixed alimony termination date in exchange for Husband
receiving more in property division is cut from whole
cloth, in that the premise, in and of itself, 1is

nonsensical, and would never have been part of the

divorce negotiations.
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1. Wife derived no benefit from the durational
alimony limit provision in the Separation
Agreement.

Given that the divorce, in the instant case,
occurred ten (10) years before the enactment of the
new Act, when no statutory alimony limitations
existed, the parties, without the durational 1limits
drafted into their Separation  Agreement, would
naturally have anticipated that, barring the death of
either party or remarriage of Wife, Husband’s alimony
obligations would continue indefinitely. Where both
parties were only in their 30s at the time of the
divorce?, Husband could have been obligated to pay
alimony to Wife for 30 plus years, instead of the 24
years that they drafted into their Separation
Agreement. Thus, it only makes logical sense that the
fixed term of the alimony in the Separation Agreement,
if bargained for at all, would have Been done for the
benefit of Husband.® That being the case, the only way
for Husband to have gotten Wife to accept an early
termination of alimony would have been for him to have

conceded in some other area of the Agreement (either

"Husband’s d/o/b: 10/14/67; Wife’s d/o/b: 5/18/67 R.9.

8 Husband by no means asserts or implies that there was
any such “bargaining.”
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paying a larger amount of monthly alimony or retaining
less property).

Essentially what Wife argued to the court is that
she agreed to take less in the property division in
exchange for Husband being able to terminate her
alimony sooner. The argument simply defies logic.

2. Wife’s share of the Property Division was equal
to, if not, greater than Husband’s share,
pursuant to the Separation Agreement.

Wife’s Memorandum of Law is factually deceptive
and misleading: she downplayed the value of the
property that she retained, while misdirecting the
court into looking to the number of categories of
property retained by Husband, rather than the actual
values of the property retained by each party. R.69.
(Wife claimed, “the parties agreed to alimony payments
as well as a division of assets wherein Plaintiff
[Husband] retained almost all assets with the
exception of the marital home.”) In truth, the marital
home was, in and of itself, the most valuable asset
owned by the parties. IR.4-6. The equity in the home
alone was of greater value than all of the property
that Husband collectively retained. Id.

In an attempt to further tip the scales to make

it appear as though Husband retained the lion’s share
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of the property, Wife, in both her Pretrial Memorandum
(R.38) and in her Memorandum of Law (R.67), added an
extra item, which was not included in the actual
Separation Agreement (“j. Real Property located at
1200 Salem Street Unit 144, with a fair market value
of $350,000.00.") th only is item “J.” not listed in
the Separation Agreement (R.21-22), but the
description was misleading. Wife’s extra entry
specifically described the property as having a fair
market wvalue of $350,000.00 (R.38,67) (something that
is not specified in any other property listed in the
Separation Agreement (R.21-22)), when the equity was
only $80,000.00 (IR54), a fact Husband asserts should
have been fully disclosed to the court.

Rather  than blindly accepting Wife’s bald
assertions as to the compafative value of the property
division, Husband sets forth infra a comparison of the
actual values, of the property division retained by
each party in the Separation Agreement, using the
figures that were presented to the court in his
Financial Statement at the time of the divorce (IR.4-
6) and which was reviewed by the court, prior to
accepting the Separation Agreement and incorporating

same into the 2002 Divorce Judgment.
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Based on the available figures, the following
were the actual values that had been presented to the
court, along the Separation Agreement (IR.4-6):

Husband’s Retained Property

Disney Timeshare (w/siblings) $ 4,000.00°
Second Home (Equity) $ 80,000.00
IRA (Fidelity) $ 5,505.00
N.E. Elec. - Defined Benefits Plan $ 0.00
N.E. Elec. - Defined Contribution Plan $ 0.00
Interest in N.E. Electric Not Provided
Checking Account (Fleet) $ 2,000.00
Savings Account (Fleet) $ 4,000.00
Stocks (Fidelity) $ 3,540.00
Life Insurance (Cash Value) $ 5,000.00
Mako 25 Boat (Equity) $ 0.00
TOTAL $104,045.00+
Wife’s Retained Property
Marital Home (Equity) $125,000.00
Bank Account Not Provided
Furnishings & Furniture (Home) Not Provided
Automobile Not Provided
TOTAL $125,000.00+

In addition to the above-listed asset values, the
Separation Agreement also called for Husband to pay
Wife an additional $3,500.00 “to <effectuate an

equitable division of the assets.” R.22.

9 1R.20.
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Based on those comparisons alone, it is
inconceivable how the trial court could have believed
Wife’s allegations that she “bargained for” less in
the division of property.

Given that, in actuality, Wife retained a greater
amount of the assets in the property division and
given that a fixed alimony term would logically have
been something for which Husband, if anyone, would
have bargained for, the court was clearly wrong in its
rationale for deviating from the alimony durational
limits. M.G.L. c. 208, §49(b).

3. Wife’'s agreement to allow the Properxrty Division
section of Separation Agreement to survive
resulted in no harm to her.

In furthering the narrative on the "“bargained
for” rationale, which the court used for finding that
alimony deviation was warranted, the court seemed to
make specific note that Wife was somehow talked into
agreeing to allow the Property Division of the
Separation Agreement to survive, such that it could
not be modified. R.86.

Such a “bargained for” concession is illusory in
that per statute and case law, all property divisions

are non-modifiable. See, Adams v. Adams, 459 Mass.

361, 378 (2011), citing, G.L. c.208, §37 and Drapek v.
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Drapek, 399 Mass. 240, 244 (1987) (“judges must take
due note that property assignment, unlike alimony,
cannot be modified.”).

Indeed, “[plroperty settlements are designed
largely to effectuate a final and complete settlement
of obligations between the divorcing parties. While
alimony is modifiable on the showing of a material
change in circumstances, see G.L. <¢.208, §37 (1994
ed.), property settlements are not.” Heins v. Ledis,
422 Mass. 477, 483 (1996), citing, Inker, Alimony and
Assignment of Property: The New Statutory Scheme 1in
Massachusetts, 10 Suffolk U.L. Rev. 1, 10-11 (1975).

V. CONCLUSION

a. Without necessarily conceding the correctness
of the Probate Court’s December 9, 2014 Supplemental
Judgment relative to the award of Wife’s attorney’s
fee, Husband has chosen not to challenge said Judgment
on appeal.

b. Likewise, without necessarily .conceding the
correctness of the Probate Court’s September 16, 2014
Judgment relative to 1) there being “no change of
circumstance” and 2) Husband’s Complaint for
Modification as to issue of the termination of

alimony, pursuant to the Alimony Reform Act (St. 2011,
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c.124, § 5(3)) being brought prematurely, Husband has
chosen not to challenge said Modification Judgment on
appeal as to those particular rulings only.

c. However, for the aforementioned reasons set
forth in the above sections of this appellate brief,
this Court should vacate the Probate Court’s September
16, 2014 Judgment on Husband’s Complaint for
Modification as to any and all rationale in support of
that court’s finding there to have been any reason to
deviate from Alimony Reform Act, which would allow for
the original alimony award to stand, in any
subsequent, timely filing of a Complaint for
Modification, pursuant to the Alimony Reform Act.

d. Additionally, should this Court vacate said
Modification Judgment and remand the case back to the
trial court, said remand order should note that, given
the opportunity to do so, at the time of the September
16, 2014 Modification Judgment and despite all of
Wife’s arguments, the trial court found no additional
reasons to find that a\ deviation from the alimony
termination was warranted, beyond those reasons

written in said Modification Judgment (R.86).
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Respectfully submitted,

Clifford E. George,
Plaintiff/Appellant,
By his attorney,

P29 Kot

Brién J. Réily ‘_//

BBO# 559594

Kelly & Associates, P.C.

21 McGrath Highway, Suite 206
Quincy, MA 02169

Tel: (617) 770-0005
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ADDENDUM

Massachusetts General Laws

Chapter 208, § 34

Alimony or assignment of estate; determination of
amount; health insurance

Upon divorce or upon a complaint in an action brought
at any time after a divorce, whether such a divorce
has been adjudged in this commonwealth or another
jurisdiction, the court of the commonwealth, provided
there is personal jurisdiction over both parties, may
make a Jjudgment for either of the parties to pay
alimony to the other under sections 48 to 55,
inclusive. In addition to or in lieu of a judgment to
pay alimony, the court may assign to either husband or
wife all or any part of the estate of the other,
including but not limited to, all vested and nonvested
benefits, rights and funds accrued during the marriage
and which shall include, but not be limited to,
retirement benefits, military retirement benefits if
qualified under and to the extent provided by federal
law, pension, profit-sharing, annuity, deferred
compensation and insurance. In fixing the nature and
value of the property, if any, to be so assigned, the
court, after hearing the witnesses, if any, of each of
the parties, shall consider the length of the
marriage, the conduct of the parties during the
marriage, the age, health, station, occupation, amount
and sources of income, vocational skills,
employability, estate, liabilities and needs of each
of the parties, the opportunity of each for future
acquisition of capital assets and income, and the
amount and duration of alimony, if any, awarded under
sections 48 to 55, inclusive. In fixing the nature and
value of the property to be so assigned, the court
shall also consider the present and future needs of
the dependent children of the marriage. The court may
also consider the contribution of each of the parties
in the acquisition, preservation or appreciation in
value of their respective estates and the contribution
of each of the parties as a homemaker to the family
unit. When the court makes an order for alimony on
behalf of a spouse, said court shall determine whether
the obligor under such order has health insurance or
other health coverage available to him through an
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employer or organization or has health insurance or
other health coverage available to him at reasonable
cost that may be extended to cover the spouse for whom
support is ordered. When said court has determined
that the obligor has such insurance oxr coverage
available to him, said court shall include in the
support order a requirement that the obligor do one of
the following: exercise the option of additional
coverage in favor of the spouse, obtain coverage for
the spouse, or reimburse the spouse for the cost of
health insurance. In no event shall the order for
alimony be reduced as a result of the obligor's cost
for health insurance coverage for the spouse.

Chapter 208, § 37
Alimony; revision of judgment

After a judgment for alimony or an annual allowance
for the spouse or children, the court may, from time
to time, upon the action for modification of either
party, revise and alter its judgment relative to the
amount of such alimony or annual allowance and the
payment thereof, and may make any judgment relative
thereto which it might have made in the original
action.

The court, provided there is personal jurisdiction
over both parties, may modify and alter a foreign
judgment, decree, or order of divorce or separate
support where the foreign court did not have personal
jurisdiction over both parties upon the entry of such
judgment, decree or order.

The court, provided there is personal jurisdiction
over both parties to a foreign judgment, decree, or
order of divorce for support, where such foreign court
had personal jurisdiction over both parties, may
modify and alter such foreign judgment, decree, or
order only to the extent it is modifiable or alterable
under the laws of such foreign jurisdiction; provided,
however, that if both parties are domiciliaries of the
commonwealth, then the court may modify and alter the
foreign judgment in the same manner as it could have
had the judgment, order, or decree been issued by the
court; and provided further, that the court may not
modify or alter the judgment, order or decree of a
foreign jurisdiction which had personal Jjurisdiction
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over both parties concerning the division or
assignment of marital assets or property.

Chapter 208, § 48
Definitions applicable to Secs. 49 to 55

As used in sections 49 to 55, inclusive, the following
words shall, unless the context requires otherwise,
have the following meanings:--

“"Alimony”, the payment of support from a spouse, who
has the ability to pay, to a spouse in need of support
for a reasonable length of time, under a court order.

“Full retirement age”, the payor’s normal retirement
age to be eligible to receive full retirement benefits
under the United States 0ld Age, Survivors, and
Disability Insurance program; but shall not mean
“early retirement age,” as defined under 42 U.S.C.
416, if early retirement is available to the payor or
maximum benefit age if additional benefits are
available as a result of delayed retirement.

“General term alimony”, the periodic payment of

support to a recipient spouse who is economically
dependent.

“Length of the marriage”, the number of months from
the date of legal marriage to the date of service of a
complaint or petition for divorce or separate support
duly filed in a court of the commonwealth or another
court with jurisdiction to terminate the marriage;
provided, however, that the court may increase the
length of the marriage if there is evidence that the
parties’ economic marital partnership began during
their cohabitation period prior to the marriage.

“Rehabilitative alimony”, the periodic payment of
support to a recipient spouse who is expected to
become economically self-sufficient by a predicted
time, such as, without limitation, reemployment;
completion of job training; or receipt of a sum due
from the payor spouse under a judgment.

“Reimbursement alimony”, the periodic or one-time

payment of support to a recipient spouse after a
marriage of not more than 5 years to compensate the
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recipient spouse for economic or noneconomic
contribution to the financial resources of the payor

spouse, such as enabling the payor spouse to complete
an education or job training.

“"Transitional alimony”, the periodic or one-time
payment of support to a recipient spouse after a
marriage of not more than 5 years to transition the

recipient spouse to an adjusted lifestyle or location
as a result of the divorce.

Chapter 208, § 49

§ 49. Termination, suspension or modification of
general term alimony

(a) General term alimony shall terminate upon the
remarriage of the recipient or the death of either
spouse; provided, however, that the court may require
the payor spouse to provide life insurance or another
form of reasonable security for payment of sums due to
the recipient in the event of the payor's death during
the alimony term.

(b) Except upon a written finding by the court that
deviation beyond the time limits of this section are
required in the interests of justice, if the length of
the marriage is 20 years or less, general term alimony
shall terminate no later than a date certain under the
following durational limits:

(1) If the length of the marriage is 5 years or less,
general term alimony shall continue for not longer
than one-half the number of months of the marriage.

(2) If the length of the marriage is 10 years or less,
but more than 5 years, general term alimony shall
continue for not longer than 60 per cent of the number
of months of the marriage.

(3) If the length of the marriage is 15 years or less,
but more than 10 years, general term alimony shall
continue for not longer than 70 per cent of the number
of months of the marriage.

(4) If the length of the marriage is 20 years or less,
but more than 15 years, general term alimony shall
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continue for not longer than 80 per cent of the number
of months of the marriage.

(c) The court may order alimony for an indefinite
length of time for marriages for which the length of
the marriage was longer than 20 years.

(d) General term alimony shall be suspended, reduced
or terminated upon the cohabitation of the recipient
spouse when the payor shows that the recipient spouse
has maintained a common household, as defined in this
subsection, with another person for a continuous
period of at least 3 months.

(1) Persons are deemed to maintain a common household
when they share a primary residence together with or
without others. In determining whether the recipient
is maintaining a common household, the court may
consider any of the following factors:

(1) oral or written statements or representations made
to third parties regarding the relationship of the
persons;

(1ii) the economic interdependence of the couple or
economic dependence of 1 person on the other;

(iii) the persons engaging in conduct and
collaborative roles in furtherance of their life
together;

(iv) the benefit in the life of either or both of the
persons from theilr relationship;

(v) the community reputation of the persons as a
couple; or

(vi) other relevant and material factors.

(2) An alimony obligation suspended, reduced or
terminated under this subsection may be reinstated
upon termination of the recipient’s common household
relationship; but, if reinstated, it shall not extend
beyond the termination date of the original order.

(e) Unless the payor and recipient agree otherwise,
general term alimony may be modified in duration or
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amount upon a material change of circumstances
warranting modification. Modification may be
permanent, indefinite or for a finite duration, as may
be appropriate. Nothing in this section shall be
construed to permit alimony reinstatement after the

recipient’s remarriage, except by the parties’ express
written agreement.

(f) Once issued, general term alimony orders shall
terminate upon the payor attaining the full retirement
age. The payor’s ability to work beyond the full
retirement age shall not be a reason to extend
alimony, provided that:

(1} When the court enters an initial alimony judgment,
the court may set a different alimony termination date
for good cause shown; provided, however, that in
granting deviation, the court shall enter written
findings of the reasons for deviation.

(2) The court may grant a recipient an extension of an
existing alimony order for good cause shown; provided,
however, that in granting an extension, the court
shall enter written findings of:

(1) a material change of circumstance that occurred
after entry of the alimony judgment; and

(1i) reasons for the extension that are supported by
clear and convincing evidence.

Chapter 208, § 50
Termination, extension or modification of
rehabilitative alimony

(a) Rehabilitative alimony shall terminate upon the
remarriage of the recipient, the occurrence of a
specific event in the future or the death of either
spouse; provided, however, that the court may require
the payor to provide reasonable security for payment
of sums due to the recipient in the event of the
payor's death during the alimony term.

(b) The alimony term for rehabilitative alimony shall

be not more than 5 years. Unless the recipient has
remarried, the rehabilitative alimony may be extended
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on a complaint for modification upon a showing of
compelling circumstances in the event that:

(1) unforeseen events prevent the recipient spouse
from being self-supporting at the end of the term with
due consideration to the length of the marriage;

(2) the court finds that the recipient tried to become
self-supporting; and

(3) the payor is able to pay without undue burden.

(c) The court may modify the amount of periodic
rehabilitative alimony based upon material change of
circumstance within the rehabilitative period.

Chapter 208, § 51
Termination of reimbursement alimony; modification;
applicability of income guidelines

(a) Reimbursement alimony shall terminate upon the
death of the recipient or a date certain.

(b) Once ordered, the parties shall not seek and the

court shall not order a modification of reimbursement
alimony.

(c) Income guidelines in subsection (b) of section 53
shall not apply to reimbursement alimony.

Chapter 208, § 52
Termination of transitional alimony; modification or
extension

(a) Transitional alimony shall terminate upon the
death of the recipient or a date certain that is not
longer than 3 years from the date of the parties’
divorce; provided, however, that the court may require
the payor to provide reasonable security for payment
of sums due to the recipient in the event of the
payor’s death during the alimony term.

(b) No court shall modify or extend transitional

alimony or replace transitional alimony with another
form of alimony.
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Chapter 208, § 53

Determination of form, amount and duration of alimony;
maximum amount; income calculation; deviations;
concurrent child support orders

(a) In determining the appropriate form of alimony
and in setting the amount and duration of support, a
court shall consider: the length of the marriage; age

.0of the parties; health of the parties; income,

employment and employability of both parties,
including employability through reasonable diligence
and additional training, if necessary; economic and
non-economic contribution of both parties to the
marriage; marital lifestyle; ability of each party to
maintain the marital lifestyle; lost economic
opportunity as a result of the marriage; and such
other factors as the court considers relevant and
material.

(b) Except for reimbursement alimony or circumstances
warranting deviation for other forms of alimony, the
amount of alimony should generally not exceed the
recipient’s need or 30 to 35 per cent of the
difference between the parties’ gross incomes
established at the time of the order being issued.
Subject to subsection (c¢), income shall be defined as
set forth in the Massachusetts child support
guidelines.

(c) When issuing an order for alimony, the court shall
exclude from its income calculation:

(1) capital gains income and dividend and interest
income which derive from assets equitably divided
between the parties under

section 34; and

(2) gross income which the court has already
considered for setting a child support order.

(d) Nothing in this section shall limit the court’s
discretion to cast a presumptive child support order
under the child support guidelines in terms of
unallocated or undifferentiated alimony and child
support.
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(e} In setting an initial alimony order, or in
modifying an existing order, the court may deviate
from duration and amount limits for general term
alimony and rehabilitative alimony upon written

findings that deviation is necessary. Grounds for
deviation may include:

(1) advanced age; chronic illness; or unusual health
circumstances of either party;

(2) tax considerations applicable to the parties;

(3) whether the payor spouse is providing health
insurance and the cost of health insurance for the
recipient spouse;

(4) whether the payor spouse has been ordered to
secure life insurance for the benefit of the recipient
spouse and the cost of such insurance;

(5) sources and amounts of unearned income, including
capital gains, interest and dividends, annuity and
investment income from assets that were not allocated
in the parties divorce;

(6) significant premarital cohabitation that included
economic partnership or marital separation of
significant duration, each of which the court may
consider in determining the length of the marriage;

(7) a party’s inability to provide for that party’s
own support by reason of physical or mental abuse by
the payor;

(8) a party’s inability to provide for that party’s
own support by reason of that party’s deficiency of
property, maintenance or employment opportunity; and

(9) upon written findings, any other factor that the
court deems relevant and material.

(f) In determining the incomes of parties with respect
to the issue of alimony, the court may attribute

income to a party who is unemployed or underemployed.

{(g) If a court orders alimony concurrent with or
subsequent to a child support order, the combined
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duration of alimony and child support shall not exceed
the longer of: (i) the alimony or child support
duration available at the time of divorce; or (ii)

rehabilitative alimony beginning upon the termination
of child support.

Chapter 208, § 54

Remarriage of payor; income from second job or
overtime work

(a) In the event of the payor's remarriage, income
and assets of the payor's spouse shall not be
considered in a redetermination of alimony in a
modification action.

(b) Income from a second job or overtime work shall be
presumed immaterial to alimony modification if:

(1) a party works more than a single full-time
equivalent position; and '

(2) the second job or overtime began after entry of
the initial order.

Chapter 208, § 55

Reasonable security for alimony in event of payor’s
death; orders to maintain life insurance; modification
of orders

(a) The court may require reasonable security for
alimony in the event of the payor’s death during the
alimony period. Security may include, but shall not be
limited to, maintenance of life insurance.

(b) Orders to maintain life insurance shall be based
upon due consideration of the following factors: age
and insurability of the payor; cost of insurance;
amount of the judgment; policies carried during the
marriage; duration of the alimony order; prevailing
interest rates at the time of the order; and other
obligations  of the payor.

(c) A court may modify orders to maintain security
upon a material change of circumstance.
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Legislative Enactments

CHAPTER 124, H.B. No. 3617, COMMONWEALTH--ALIMONY
AN ACT reforming alimony in the commonwealth.

Be it enacted by the Senate and House of

Representatives in General Court assembled, and by the

authority of the same, as follows:
<< MA ST 208 § 34 >>

SECTION 1. The first sentence of section 34 of chapter

208 of the General Laws, as appearing in the 2008
Official Edition, is hereby amended by adding the

following words:-- under sections 48 to 55, inclusive.

<< MA ST 208 § 34 >>
SECTION 2. Said section 34 of said chapter 208, as so
appearing, is hereby further amended by striking out
the third sentence and inserting in place thereof the
following sentence:-- In fixing the nature and value
of the property, if any, to be so assigned, the court,
after hearing the witnesses, if any, of each of the
parties, shall consider the length of the marriage,
the conduct of the parties during the marriage, the
age, health, station, occupation, amount and sources
of income, vocational skills, employability, estate,
liabilities and needs of each of the parties, the
opportunity of each for future acquisition of capital
assets and income, and the amount and duration of
alimony, if any, awarded under sections 48 to 55,
inclusive.
SECTION 3. Said chapter 208 is hereby further amended
by adding the following 8 sections:--

<< MA ST 208 § 48 >>
Section 48. As used in sections 49 to 55, inclusive,

the following words shall, unless the context requires

otherwise, have the following meanings:--

“Alimony”, the payment of support from a spouse, who

has the ability to pay, to a spouse in need of support

for a reasonable length of time, under a court order.

“Full retirement age”, the payor's normal retirement

age to be eligible to receive full retirement benefits

under the United States Old Age, Survivors, and
Disability Insurance program; but shall not mean
“early retirement age,” as defined under 42 U.S.C.

54



416, if early retirement is available to the payor or
maximum benefit age if additional benefits are
available as a result of delayed retirement.

“General term alimony”, the periodic payment of

support to a recipient spouse who is economically
dependent.

“Length of the marriage”, the number of months from
the date of legal marriage to the date of service of a
complaint or petition for divorce or separate support
duly filed in a court of the commonwealth or another
court with jurisdiction to terminate the marriage;
provided, however, that the court may increase the
length of the marriage if there is evidence that the
parties’' economic marital partnership began during
their cohabitation period prior to the marriage.

“Rehabilitative alimony”, the periodic payment of
support to a recipient spouse who is expected to
become economically self-sufficient by a predicted
time, such as, without limitation, reemployment;
completion of job training; or receipt of a sum due
from the payor spouse under a judgment.

“Reimbursement alimony”, the periodic or one-time
payment of support to a recipient spouse after a
marriage of not more than 5 years to compensate the
recipient spouse for economic or noneconomic
contribution to the financial resources of the payor
spouse, such as enabling the payor spouse to complete
an education or job training.

“Transitional alimony”, the periodic or one-time
payment of support to a recipient spouse after a
marriage of not more than 5 years to transition the
recipient spouse to an adjusted lifestyle or location
as a result of the divorce.

<< MA ST 208 § 49 >>

Section 49. (a) General term alimony shall terminate
upon the remarriage of the recipient or the death of
either spouse; provided, however, that the court may
require the payor spouse to provide life insurance or
another form of reasonable security for payment of
sums due to the recipient in the event of the payor's
death during the alimony term.
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(b) Except upon a written finding by the court that
deviation beyond the time limits of this section are
required in the interests of justice, if the length of
the marriage is 20 years or less, general term alimony
shall terminate no later than a date certain under the
following durational limits:

(1) If the length of the marriage is 5 years or less,
general term alimony shall continue for not longer
than one-half the

number of months of the marriage.

(2) If the length of the marriage is 10 years or less,
but more than 5 years, general term alimony shall
continue for not longer than 60 per cent of the number
of months of the marriage.

(3) If the length of the marriage is 15 years or less,
but more than 10 years, general term alimony shall
continue for not longer than 70 per cent of the number
of months of the marriage.

(4) If the length of the marriage is 20 years or less,
but more than 15 years, general term alimony shall
continue for not longer than 80 per cent of the number
of months of the marriage.

(c) The court may order alimony for an indefinite
length of time for marriages for which the length of
the marriage was longer than 20 years.

(d) General term alimony shall be suspended, reduced
or terminated upon the cohabitation of the recipient
spouse when the payor shows that the recipient spouse
has maintained a common household, as defined in this
subsection, with another person for a continuous
period of at least 3 months.

(1) Persons are deemed to maintain a common household
when they share a primary residence together with or
without others. In determining whether the recipient
is maintaining a common household, the court may
consider any of the following factors:
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(1) oral or written statements or representations made

to third parties regarding the relationship of the
persons;

(ii) the economic interdependence of the couple or
economic dependence of 1 person on the other;

(iii) the persons engaging in conduct and
collaborative roles in furtherance of their life
together;

(iv) the benefit in the life of either or both of the
persons from their relationship;

(v) the community reputation of the persons as a
couple; or

{vi) other relevant and material factors.

(2) An alimony obligation suspended, reduced or
terminated under this subsection may be reinstated
upon termination of the recipient's common household
relationship; but, if reinstated, it shall not extend
beyond the termination date of the original order.

(e) Unless the payor and recipient agree otherwise,
general term alimony may be modified in duration or
amount upon a material change of circumstances
warranting modification. Modification may be
permanent, indefinite or for a finite duration, as may
be appropriate. Nothing in this section shall be
construed to permit alimony reinstatement aftexr the
recipient's remarriage, except by the parties' express
written agreement.

(f) Once issued, general term alimony orders shall
terminate upon the payor attaining the full retirement
age. The payor's ability to work beyond the full
retirement age shall not be a reason to extend
alimony, provided that:

(1) When the court enters an initial alimony judgment,
the court may set a different alimony termination date
for good cause shown; provided, however, that in
granting deviation, the court shall enter written
findings of the reasons for deviation.
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(2) The court may grant a recipient an extension of an
existing alimony order for good cause shown; provided,
however, that in granting an extension, the court
shall enter written findings of:

(i) a material change of circumstance that occurred
after entry of the alimony judgment; and

(ii) reasons for the extension that are supported by
clear and convincing evidence.

<< MA ST 208 § 50 >>
Section 50. (a) Rehabilitative alimony shall terminate
upon the remarriage of the recipient, the occurrence
of a specific event in the future or the death of
either spouse; provided, however, that the court may
require the payor to provide reasonable security for
payment of sums due to the recipient in the event of
the payor's death during the alimony term.

(b) The alimony term for rehabilitative alimony shall
be not more than 5 years. Unless the recipient has
remarried, the rehabilitative alimony may be extended
on a complaint for modification upon a showing of
compelling circumstances in the event that:

(1) unforeseen events prevent the recipient spouse
from being self-supporting at the end of the term with
due consideration to the length of the marriage;

(2) the court finds that the recipient tried to become
self-supporting; and

(3) the payor is able to pay without undue burden.

(c) The court may modify the amount of periodic
rehabilitative alimony based upon material change of
circumstance within the rehabilitative period.

<< MA ST 208 § 51 >>
Section 51. (a) Reimbursement alimony shall terminate
upon the death of the recipient or a date certain.

(b) Once ordered, the parties shall not seek and the

court shall not order a modification of reimbursement
alimony.
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(c) Income guidelines in subsection (b) of section 53
shall not apply to reimbursement alimony.

<< MA ST 208 § 52 >>
Section 52. (a) Transitional alimony shall terminate
upon the death of the recipient or a date certain that
is not longer than 3 years from the date of the
parties' divorce; provided, however, that the court
may require the payor to provide reasonable security
for payment of sums due to the recipient in the event
of the payor's death during the alimony term.

(b) No court shall modify or extend transitional

alimony or replace transitional alimony with another
form of alimony.

<< MA ST 208 § 53 >>
Section 53. (a) In determining the appropriate form of
alimony and in setting the amount and duration of
support, a court shall consider: the length of the
marriage; age of the parties; health of the parties;
income, employment and employability of both parties,
including employability through reasonable diligence
and additional training, if necessary; economic and
non-economic contribution of both parties to the
marriage; marital lifestyle; ability of each party to
maintain the marital lifestyle; lost economic
opportunity as a result of the marriage; and such
other factors as the court considers relevant and
material.

(b) Except for reimbursement alimony or circumstances
warranting deviation for other forms of alimony, the
amount of alimony should generally not exceed the
recipient's need or 30 to 35 per cent of the
difference between the parties' gross incomes
established at the time of the order being issued.
Subject to subsection (c), income shall be defined as
set forth in the Massachusetts child support
guidelines.

(c) When issuing an order for alimony, the court shall
exclude from its income calculation:

(1) capital gains income and dividend and interest

income which derive from assets equitably divided
between the parties under section 34; and
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(2) gross income which the court has already
considered for setting a child support order.

(d) Nothing in this section shall limit the court's
discretion to cast a presumptive child support order
under the child support guidelines in terms of
unallocated or undifferentiated alimony and child
support.

(e) In setting an initial alimony order, or in
modifying an existing order, the court may deviate
from duration and amount limits for general term
alimony and rehabilitative alimony upon written

findings that deviation is necessary. Grounds for
deviation may include:

(1) advanced age; chronic illness; or unusual health
circumstances of either party;

(2) tax considerations applicable to the parties;

(3) whether the payor spouse is providing health
insurance and the cost of health insurance for the
recipient spouse;

(4) whether the payor spouse has been ordered to

secure life insurance for the benefit of the recipient

spouse and the cost of such insurance;

{(5) sources and amounts of unearned income, including
capital gains, interest and dividends, annuity and
investment income from assets that were not allocated
in the parties divorce;

(6) significant premarital cohabitation that included
economic partnership or marital separation of
significant duration, each of which the court may
consider in determining the length of the marriage;

(7) a party's inability to provide for that party's
own support by reason of physical or mental abuse by
the payor;

(8) a party's inability to provide for that party's

own support by reason of that party's deficiency of
property, maintenance or employment opportunity; and
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{9) upon written findings, any other factor that the
court deems relevant and material.

(f) In determining the incomes of parties with respect
to the issue of alimony, the court may attribute
income to a party who is unemployed or underemployed.

(g} If a court orders alimony concurrent with or
subsequent to a child support order, the combined
duration of alimony and child support shall not exceed
the longer of: (i) the alimony or child support
duration available at the time of divorce; or (ii)

rehabilitative alimony beginning upon the termination
of child support.

<< MA ST 208 § 54 >>
Section 54. (a) In the event of the payor's
remarriage, income and assets of the payor's spouse
shall not be considered in a redetermination of
alimony in a modification action.

(b) Income from a second job or overtime work shall be
presumed immaterial to alimony modification if:

(1) a party works more than a single full-time
equivalent position; and

(2) the second job or overtime began after entry of
the initial order.

<< MA ST 208 § 55 >>
Section 55. (a) The court may require reasonable
security for alimony in the event of the payor's death
during the alimony period. Security may include, but
shall not be limited to, maintenance of life
insurance.

(b) Orders to maintain life insurance shall be based
upon due consideration of the following factors: age
and insurability of the payor; cost of insurance;
amount of the judgment; policies carried during the
marriage; duration of the alimony order; prevailing
interest rates at the time of the order; and other
obligations of the payor.
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(c) A court may modify orders to maintain security
upon a material change of circumstance.

<< Note: MA ST 208 § 48; 208 § 49; 208 § 50; 208 § 51;
208 § 52; 208 § 53; 208 § 54; 208 § 55 >>

SECTION 4. (a) Section 49 of chapter 208 of the
General Laws shall apply prospectively, such that
alimony judgments entered before March 1, 2012 shall
terminate only under such judgments, under a
subsequent modification or as otherwise provided for
in this act.

(b) Sections 48 to 55, inclusive, of said chapter 208
shall not be deemed a material change of circumstance
that warrants modification of the amount of existing
alimony judgments; provided, however, that existing
alimony judgments that exceed the durational limits
under section 49 of said chapter 208 shall be deemed a
material change of circumstance that warrant
modification.

Existing alimony awards shall be deemed general term
alimony. Existing alimony awards which exceed the
durational limits established in said section 49 of
said chapter 208 shall be modified upon a complaint
for modification without additional material change of
circumstance, unless the court finds that deviation
from the durational limits is warranted.

(c) Under no circumstances shall said sections 48 to
55, inclusive, of said chapter 208 provide a right to
seek or receive modification of an existing alimony
judgment in which the parties have agreed that their
alimony judgment is not modifiable, or in which the
parties have expressed their intention that their
agreed alimony provisions survive the judgment and
therefore are not modifiable.

<< Note: MA ST 208 § 48; 208 § 49; 208 § 50; 208 § 51;
208 § 52; 208 § 53; 208 § 54; 208 § 55 >>

SECTION 5. Any complaint for modification filed by a
payor under section 4 of this act solely because the
existing alimony judgment exceeds the durational
limits of section 49 of chapter 208 of the General
Laws, may only be filed under the following time
limits:
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(1) Payors who were married to the alimony recipient 5

years or less, may file a modification action on or
after March 1, 2013.

(2) Payors who were married to the alimony recipient
10 years or less, but more than 5 years, may file a
modification action on or after March 1, 2014.

(3) Payors who were married to the alimony recipient
15 years or less, but more than 10 years, may file a
modification action on or after March 1, 2015.

(4) Payors who were married to the alimony recipient
20 years or less, but more than 15 years, may file a
modification action on or after September 1, 2015.

<< Note: MA ST 208 § 48; 208 § 49; 208 § 50; 208 § 512
208 § 52; 208 § 53; 208 § 54; 208 § 55 >>

SECTION 6. Notwithstanding clauses (1) to (4) of

section 5 of this act, any payor who has reached full
retirement age, as defined in section 48 of chapter
208 of the General Laws, or who will reach full
retirement age on or before March 1, 2015 may file a
complaint for modification on or after March 1, 2013.

<< Note: MA ST 208 § 34; 208 § 48; 208 § 49; 208 § 50;
208 § 51; 208 § 52; 208 § 53; 208 § 542 208 § 55 >>

SECTION 7. This act shall take effect on March 1,
2012.
Approved September 26, 2011.

Secondary Sources

Restatement {(Second) of Contracts § 212

Interpretation of Integrated Agreement

. (1) The interpretation of an integrated
agreement is directed to the meaning of the terms
of the writing or writings in the light of the
circumstances, in accordance with the rules
stated in this Chapter.

e (2) A question of interpretation of an integrated
agreement is. to be determined by the trier of
fact if it depends on the credibility of
extrinsic evidence or on a choice among
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reasonable inferences to be drawn from extrinsic
evidence. Otherwise a question of interpretation

of an integrated agreement is to be determined as
a question of law.

Comment:

a. "“Objective” and “subjective” meaning.
Interpretation of contracts deals with the meaning
given to language and other conduct by the parties
rather than with meanings established by law. But the
relevant intention of a party is that manifested by
him rather than any different undisclosed intention.
In cases of misunderstanding, there may be a contract
in accordance with the meaning of one party if the
other knows or has reason to know of the
misunderstanding and the first party does not. See §§
200, 201. The meaning of one party may prevail as to
one term and the meaning of the other as to another
term; thus the contract as a whole may not be entirely
in accordance with the understanding of either. When a
party is thus held to a meaning of which he had reason
to know, it is sometimes said that the “objective”
meaning of his language or other conduct prevails over
his “subjective” meaning. Even so, the operative
meaning is found in the transaction and its context
rather than in the law or in the usages of people
other than the parties.

¢ Illustrations:

Illustrations:

o 1. In an integrated agreement A promises to
sell and B to buy described real estate. A
intends to sell Blackacre; B intends to buy
Whiteacre. The writing reasonably describes
Greenacre, and neither party has any more
reason than the other to know of the
misdescription. There is no contract.

o 2. In an integrated agreement A agrees to
sell and B to buy certain patent rights. A
intends to sell only the rights under the
British patent on a certain invention; B
intends also to buy rights under American
and French patents. If A has reason to know
that B intends to buy the American rights, B
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has reason to know that A does not intend to
sell the French rights, and the language
used can be read to cover the British and
American but not the French rights, that may
be determined to be the proper
interpretation.

b. Plain meaning and extrinsic evidence. 1t is
sometimes said that extrinsic evidence cannot change
the plain meaning of a writing, but meaning can almost
never be plain except in a context. Accordingly, the
rule stated in Subsection (1) is not limited to cases
where it is determined that the language used is
ambiguous. Any determination of meaning or ambiguity
should only be made in the light of the relevant
evidence of the situation and relations of the
parties, the subject matter of the transaction,
preliminary negotiations and statements made therein,
usages of trade, and the course of dealing between the
parties. See §§ 202, 219- 23. But after the
transaction has been shown in all its length and
breadth, the words of an integrated agreement remain
the most important evidence of intention. Standards of

preference among reasonable meanings are stated in §§
203, 206, 207.

¢ Illustrations:

Illustrations:

o 3. A agrees orally with B, a stockbroker,
that in transactions between them
“abracadabra” shall mean X Company. A sends
a signed written order to B to buy 100
shares “abracadabra,” and B buys 100 shares
of X Company. The parties are bound in
accordance with the oral agreement.

o 4. A and B are engaged in buying and selling
shares of stock from each other, and agree
orally to conceal the nature of their
dealings by using the word “sell” to mean
“buy” and using the word “buy” to mean
“sell.” A sends a written offer to B to
“sell” certain shares, and B accepts. The
parties are bound in accordance with the
oral agreement.
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c. Statements of intention. The rule of Subsection (1)
permits reference to the negotiations of the parties,
including statements of intention and even positive
promises, so long as they are used to show the meaning
of the writing. A contrary rule in the interpretation
of wills is sometimes stated broadly enough to apply
to the interpretation of contracts, but that rule is
subject to exceptions and rests in part on the more
rigorous formal requirements to which wills are
subject. Statements of a contracting party subsequent
to the adoption of an integration are admissible
against him to show his understanding of the meaning
asserted by the other party.

e Illustrations:

Illustrations:

o 5. In an integrated agreement A promises B
to insert B's “business card” in A's
“advertising chart” for a price to be paid
when the chart is “published.” The quoted
terms are to be read in the light of the
circumstances known to the parties,
including their oral statements as to their
meaning.

o 6. In an integrated agreement A contracts to
sell “my horse,” and B contracts to buy it.
A owns two horses. It may be shown by oral
evidence, including statements of the
parties, that both A and B meant the same
horse.

d. “Question of law.” Analytically, what meaning is
attached to a word or other symbol by one or more
people is a gquestion of fact. But general usage as to
the meaning of words in the English language is
commonly a proper subject for judicial notice without
the aid of evidence extrinsic to the writing.
Historically, moreover, partly perhaps because of the
fact that jurors were often illiterate, questions of
interpretation of written documents have been treated
as questions of law in the sense that they are decided
by the trial judge rather than by the jury. Likewise,
since an appellate court is commonly in as good a
position to decide such questions as the trial judge,
they have been treated as questions of law for
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purposes of appellate review. Such treatment has the
effect of limiting the power of the trier of fact to
exercise a dispensing power in the guise of a finding
of fact, and thus contributes to the stability and
predictability of contractual relations. In cases of
standardized contracts such as insurance policies, it
also provides a method of assuring that like cases
will be decided alike.

e. Evaluation of extrinsic evidence. Even though an
agreement is not integrated, or even though the
meaning of an integrated agreement depends on
extrinsic evidence, a question of interpretation is
not left to the trier of fact where the evidence is so
clear that no reasonable person would determine the
issue in any way but one. But if the issue depends on
evidence outside the writing, and the possible
inferences are conflicting, the choice is for the
trier of fact.

Restatement (Second) of Contracts § 213

Effect of Integrated Agreement on Prior Agreements
(Parole Evidence Rule)

. (1) A binding integrated agreement discharges
prior agreements to the extent that it is
inconsistent with them.

¢ (2) A binding completely integrated agreement
discharges prior agreements to the extent that
they are within its scope. '

¢ (3) An integrated agreement that is not binding
or that is voidable and avoided does not
discharge a prior agreement. But an integrated
agreement, even though not binding, may be
effective to render inoperative a term which
would have been part of the agreement if it had
not been integrated.

Comment:

a. Parole evidence rule. This Section states what is
commonly known as the parole evidence rule. It is not
a rule of evidence but a rule of substantive law. Nor
is it a rule of interpretation; it defines the subject
matter of interpretation. It renders inoperative prior
written agreements as well as prior oral agreements.
Where writings relating to the same subject matter are
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assented to as parts of one transaction, both form
part of the integrated agreement. Where an agreement
is partly oral and partly written, the writing is at
most a partially integrated agreement. See § 209.

b. Inconsistent terms. Whether a binding agreement is
completely integrated or partially integrated, it
supersedes inconsistent terms of prior agreements. To
apply this rule, the court must make preliminary
determinations that there is an integrated agreement
and that it is inconsistent with the term in question.
See § 209. Those determinations are made in accordance
with all relevant evidence, and require interpretation
both of the integrated agreement and of the prior
agreement. The existence of the prior agreement may be
a circumstance which sheds light on the meaning of the
integrated agreement, but the integrated agreement
must be given a meaning to which its language is
reasonably susceptible when read in the light of all
the circumstances. See §§ 212, 214.

e Tllustrations:

Illustrations:

o 1. D Corporation regularly borrows money
from C Bank. S, the principal stockholder in
D, offers to guarantee payment if C will
increase the amounts lent. There is a bank
custom to make such loans only on adequate
collateral supplied by the borrower, and C
promises S to follow the custom. S then
executes a written agreement with C
guaranteeing payment of future loans to D
“with or without security.” If the written
agreement is a binding integrated agreement,
C's prior promise is discharged.

o 2. A orally agrees to sell a city lot to B.
The city is installing a sidewalk in front
of the lot, and A orally agrees to pay the
cost to be assessed by the city in an amount
not exceeding $45. B then retains a lawyer
to draw up a written agreement, and A and B
execute it, A without reading it. The
agreement provides that A will pay all costs
of the installation of the sidewalk, but
does not mention any dollar limit. If the
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written agreement is a binding integrated
agreement, any agreement for a $45 limit is
discharged.

c. Scope of a completely integrated agreement. Where
the parties have adopted a writing as a complete and
exclusive statement of the terms of the agreement,
even consistent additional terms are superseded. See §
216. But there may still be a separate agreement
between the same parties which is not affected. To
apply the rule of Subsection (2) the court in addition
to determining that there is an integrated agreement
and that it is completely integrated, must determine
that the asserted prior agreement is within the scope
of the integrated agreement. Those determinations are
made in accordance with all relevant evidence, and
require interpretation both of the integrated
agreement and of the prior agreement.

¢ Illustrations:

Illustrations:

o 3. In May A and B exchange properties and
agree orally that A will make certain
repairs on the property to be conveyed by A
to B, the repairs to be finished by October
1. A and B then draw up and sign a
memorandum of the repair agreement,
specifying all the terms except that the
memorandum is silent as to time of
performance. If the memorandum is a binding
completely integrated agreement, the
agreement to finish by October 1 is
discharged, and the repairs are to be
finished within a reasonable time. The oral
agreement as to October 1 may be relevant
evidence as to what is a reasonable time.

o 4. A and B make an oral agreement for the
sale of land and a hotel thereon, together
with the hotel furniture. They employ a
lawyer to prepare a written contract. He
does so, and they sign it. It contains no
mention of personal property. The agreement
as to furniture is discharged if there is a
binding completely integrated agreement
covering the entire transaction, but not if
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only the part of the agreement relating to
real property is integrated.

d. Effect of non-binding integration. An integrated
agreement does not supersede prior agreements if it is
not binding, for example, by reason of lack of
consideration, or if it is voidable and avoided. The
circumstances may, however, show an agreement to
discharge a prior agreement without regard to whether
the integrated agreement is binding, and such an
agreement may be effective. Moreover, an integrated
agreement may be effective to render inoperative an
oral term which would have been part of the agreement
if it had not been integrated. The integrated
agreement may then be without consideration, even
though the inoperative oral term would have furnished
consideration.

e Illustrations:

Illustrations:

o 5. A and B enter into a contract that B will
build a house on A's land for a price. Later
they enter into an oral contract by which B
promises to add a porch and A promises to
pay an extra $2,000. Still later they enter
into an integrated agreement in which B
promises to build according to the original
plans and A promises to pay the extra
$2,000. The integrated agreement is not
binding for lack of consideration, and the
oral intermediate agreement is not
discharged.

o 6. A and B enter into a contract that B will
build a house on A's land for a price. Later
B offers to add a porch if A will sign a new
contract. They then enter into an integrated
agreement in which B promises to build
according to the original plans and A
promises to pay an extra $2,000. If the
integrated agreement is inconsistent with
the porch offer, or if it is a completely
integrated agreement and the matter of the
porch is within its scope, the integrated
agreement 1is effective to discharge the
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porch offer but is not binding for lack of
consideration.
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CRTR2709-CR MASSACHUSETTS

SUFFOLK PROBATE AND FAMILY COURT
Docket Report d

SU01D0934DV1
George, Clifford vs. George, Jacquelyn

CASE TYPE: Domestic Relations FILE DATE:
ACTION CODE: DB CASE TRACK:
DESCRIPTION: Divorce 1B

CASE DISPOSITION DATE 01/01/2003 CASE STATUS:
CASE DISPOSITION: Disposed STATUS DATE :
CASE JUDGE: Ross, Abbe CASE SESSION:

05/29/2001

Closed
01/01/2003

Judge Ross Session

LINKED CASE

PARTIES

Plaintiff . Private Counsel
George, Clifford E Brian J. Kelly

559594

18 Mulberry Lane Kelly & Associates, P.C.
Pelham, NH 03076 Kelly & Associates, P.C.

21 McGrath Highway
Suite 206
Quincy, MA 02169

Private Counsel
Laura J. Cervizzi
Cervizzi & Associates
Cervizzi & Associates
350 Park Street

Private Counsel
LLaura Messier

Park Place South Ste.
North Reading, MA 01864
Work Phone (978) 276-0777
Added Date: 07/19/2001

Work Phone (617) 770-0005
Added Date: 09/23/2014

553836

2018203

666980

JIR 08 i ] L] Cervizzi and Associates

350 Park Street

Cervizzi and Associates

Suffolk, S.S._ , Probate Gous. Park Place South Suite 201&203
(Date) North Reading, MA 01864
A True Copy Attest Work Phone (978) 276-0777

Private Counsel

Regist»

21 McGrath Highway
Suite 206
Quincy, MA 02169

tR.1-

Added Date: 12/09/2014

670568

Meghan Tafe Vadakekalam
Kelly & Associates, P.C.
Kelly & Associates, P.C.

Work Phone (617) 773-0503
Added Date: 09/23/2014
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CRTR2709-CR

MASSACHUSETTS
SUFFOLK PROBATE AND FAMILY COURT

Docket Report

Defendant Private Counsel 653963
George, Jacquelyn A Alessandra Petrucceli
15 Short Street Law Office of Alessandra Petruccelli
WINTHROP, MA 02152 Law Office of Alessandra Petruccelli
1216 Bennington Street
East Boston, MA 02128
Work Phone (617) 567-7750
Added Date: 03/28/2014
EVENTS
Date Session Event Result Resulting Judge
05/08/2014  Judge Stahlin Pretrial Conference Domestic
Session and Equity
07/10/2014  Judge Stahlin Pretrial Continued
Session
12/05/2014  Judge Stahlin Motion
Session
12/09/2014  Judge Stahlin Motion
Session
07/17/2015  Judge Ross Session  Motion
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CRTR2709-CR MASSACHUSETTS

Docket Report

SUFFOLK PROBATE AND FAMILY COURT

FINANCIAL DETAILS

Date Fees/Fines/Costs Assessed

Paid

Dismissed

Balance

08/26/2013  Biank Summons (except in matters 5.00
relating to Contempt or Paternity)
MGL 262 section 4b Receipt: 60546
Date: 08/26/2013

08/26/2013  FEE - Modification Action related to 50.00
child support, custody, and visitation
MGL 262 s.40 Receipt: 60546 Date:
08/26/2013

12/19/2014  Tape Cassette Recordings of 50.50
Proceedings plus postage per ninety
minutes MGL 262 section 4b Receipt:
77444 Date: 12/19/2014

12/19/2014  Unattested Copy of Court Documents 4.00
in Possession of Clerk, Register or
Recorder MGL 262 s. 4b Receipt:
77444 Date: 12/19/2014

04/16/2015  FEE - Entry of action for modification 150.00
of judgement relative to non-child
issues, MGL 262 s.40 Receipt: 81262
Date: 04/16/2015

04/16/2015  Blank Summons (except in matters 5.00
relating to Contempt or Paternity)
MGL 262 section 4b Receipt: 81262
Date: 04/16/2015

Total 264.50

5.00

50.00

50.50

4.00

150.00

5.00

264.50

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00
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CRTR2709-CR MASSACHUSETTS
SUFFOLK PROBATE AND FAMILY COURT
Docket Report
INFORMATIONAL DOCKET ENTRIES

Date Ref Description Judge
.05/29/2001 . 1 ...Complaintfor Divorce
05/29/2001 2 CERTIFICATEOFMARRIAGE
07/18/2001 = 3 . JACQUELYNAGEORGE 's answerto Complaint for Divorce
07/18/2001 4 Notice of Appearance of PATRICIA FERNANDEZ , counsel for

......................... JACQUELYNAGEORGE .
0713172001 S ... Summons filed, date of service 06/05/2001 .
11/20/2002 JUDGMENT OF DIVORCE NISI DATED 11/20/2002 . Jeremy A. Stahlin ,
o ATTYSIPTYSIND
A1/202002 9 AGREEMENT )
10/23/2003 NOTICE OF CHANGE OF ADDRESS OF LAURA CERVIZZ! , COUNSEL
...................................... FORCLIFFORDEGEORGE
04/15/2004 7 1DIVCERTDEL-CLIFFORDGEORGE]
03/14/2009 Informational docket entry: Converted Case from BasCOT - P&F on
e O3 2008
.03/14/2009 ...Case disposed at conversion on 03/14/2009 . ...
[08/26/2013 10 SubsequentAction for Modification filed .
.09/24/2013 11._....Amended Complaint for Modification -wlocase . . . . . .. ...
10/02/2013 12 Summons Filed, Date of Service 09/16/2013 . ..
11272013 13 Appearance by Attorney, Patricia S Fernandez, Esq. . . .
MA2/2013 14 . Defs Answer To PI's Complaint For Modification And Defenses . . ... .. ..
.03/26/2014 15 Requestforpt/jas
03/28/2014 16 Pre-Trial Notice and Order Sent Stahlin

Event: Pretrial Conference Domestic and Equity

i v .. Date: 05/01/2014 Time: 09:00 AM
04/11/2014 17 Assented to Motion tp continue Pre-Trial currently scheduled for 05/01/14,

it e ... .Casesentto Sharon Blocker 04/11/14
.04/16/2014 18 ... Motion To Continue Pre-Trial Allowed 04/16/2014 Stahfin
.05/07/2014 19 ... Clifford E George's Pretrial Memorandum
05/08/2014 20 Financial Statement
............................ Applies To: George, Jacquelyn A (Defendant)
.05/08/2014 21  Clifford E George's Pretrial Memorandum
05/08/2014 22 Financial Statement
i e ... Applies To: George, Clifford E (Plaintiff) -
05/08/2014 23 Pre Trial Memorandum of Defendnat relative to the Pl's complaint for
.. ... Mmodification and her Counterclaims
07/10/2014 = 24  Affidavit of Joint Uncontested statementoffacts
07/10/2014 25 PI's Memorandum of law

Printed: 07/06/2015 2:42 pm Page: 4

Case No: SU01D0934DV1 _ R 4_ -




CRTR2709-CR MASSACHUSETTS

SUFFOLK PROBATE AND FAMILY COURT
Docket Report

07/10/2014 26 Affidavit of submission of the defendant ,Jacquelyn George in support of

07/10/2014 27 Assented to Motion to waive the appearance of the defendant at hearing on

S O

09/18/2014 28 Motion to waive the appearance of the defendant at hearing on July 10,14 Stahlin
Allowed 07/10/2014

...........................................................................................................................................................................

09/18/2014 29 Temporary Order dated 05/08/14 on a complaint for modification filed Stahlin
........................................ 08/26/13 as Amended ]
007182014 30 .. Modification Judgment dated 09/16/14 Stahlin

09/18/2014 31 Memorandum of Decision dated 09/16/14 on a Complaint for modification Stahlin
filed 08/26/13 as Amended

.......................................................................................................................................................................

11/24/2014 41 Motion to Continue Hearing Scheduled for December 5, 2014 Until
December 9, 2014
Assented To
W/O Case

11/25/2014 37 /etter dated 10/09/2014 regarding Transcripts u/ MRAP 9(c) (2) and
Request assembly of Record on Appeal (note: hearing date on Motion for

11/26/2014 42 Updated Affidavit in Support of Fees

Applies To: Petruccelli, Esq., Alessandra (Attorney) on behalf of George,

12/09/2014 43 Affidavit of Laura Messier For Attorney’s Fees and Costs
W/O Case

12/09/2014 44 Opposition to Defendant's Request for Attorney's Fees
W/O Case

12/16/2014 45 Temporary Order (On a Complaint for Modification filed 8/26/13 as Stahlin
Amended)
Dated 11/13/2014
W/Q Case

12/18/2014 46 Notice of Appeal by Clifford E George from Supplemental Judgment Dated
12/09/2014. Judge and Parties Notified 12/18/2014.

12/18/2014 47 Notice of Receipt of Appeal - sent on 12/18/2014 (without case folder)
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CRTR2709-CR MASSACHUSETTS
SUFFOLK PROBATE AND FAMILY COURT

Docket Report

04/16/2015 48 Transcript of 12/09/2014 (by Mail, without case folder, From Transcriber)

04/22/2015 51 Notice of Assembly of Record. Attorney/Parties and Appeals Court notified
on 04/22/2015

05/05/2015 53 Notice of Docket Entry from Appeals Court
‘ entered on 04/29/2015, Docket # 2015-P-0593 (by mail, without case

05/15/2015 54 Motion TO DISMISS COMPLAINT FOR MODIFICATION OF ALIMONY
AND REQUEST FOR ATTORNEY 'S FEES
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Printed: 07/06/2015 2:42 pm Case No: SUQ01DQ0934DV1 Page: 6




e oss ==l BN E BN B S B BN B B B EE BN B B B B

COW. .ONWEALTH OF MASSACHL.JETTS ,
. THE TRIAL COURT /
PROBATE AND FAMILY COURT DEPARTMENT
SUFFOLK DIVISION : DOCKET # /!
COMPLAINT FOR DIVORCE | IHS
CLIFFORD E. GEORGE , PLAINTIFF
V. .
JACQUELYN A GEORGE , DEFENDANT

1. Plaintiff, who resides at 15_Short Street, Winthrop, Suffolk, Massachusetts 02152, is
lawfully married to Defendant, who now resides at 15 Short Street, Winthrop, Suffolk,

Massachusetts.

2. The parties were married at Winthrop, on June 24, 1989, and last lived together at 15
Short Street, Winthrop, Suffolk, Massachusetts, on May 23, 2001.

3. The minor child of this marriage and date of birth is:
None’
4, Plaintiff certifies that no Vprevious action for divorce, annulling or affirming marriage,

separate support, desertion, living apart for justifiable cause, or custody of child has
been brought by either party against the other except: None.

5. On or about May_ 1, 2001, Defendant and_Plaintiff realized that the marriage was
irretreivably broken down. (1B).

6. Wherefore, Plaintiff requests that the Court:

X} grant a divorce for iretreivable breakdown.

prohibit Defendant from imposing any restraint on Plaintiff's personal liberty.

grant her custody of the above-named child, .

order a suitable amount for support of Plaintiff and said minor child.

order conveyance of the real estate located at 15 Short Street, Winthrop,
Massachusetts, standing in the name(s) of Clifford E. & Jacquelyn A. George, as
recorded with Suffolk County Registry of Deeds, Bodk248 03,Page _73 .

MOCXIX

[] allow:Plaintiff to resume her former name of
[ ]. Other—specify.
Dated: May 23, 2001

Attomey for Plalntlff
110 Winn Street
Wboum, MA 01801
BBO #553836
Télephone: (781) 938-8474
Telefax: . (781) 935-4918

CJ-D 101 (6/90) - R 7 - - c.o../ LRAM
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COMPLAINT FOR DIVORCE
FOR PLAINTIFF: Docket Number:
Name: Laura J. Cervizzi, P.C. Filing Date: MAY 2.9 2001
Address: 110 Winn Street Judgment Date:
Wobum, MA 01801 '

‘ Temporary Orders:
Telephone: (781) 938-8474
BBO# 553836 |
FOR DEFENDANT: Documents filed:
Name: Marriage Certificate
Address: ‘ | ' Plaintiff's Filna'ncial Statement

-Defendeni’s Financial Siated\ent
, - Affidavit Diselosing Care or

Telephone: () = Custody Proceedings
BBO# Service on Sdmmons O

g

1.
2.

Instructions

a ions
A certified copy of your civil marriage certificate must be filed with this Complaint.

Recite street address, city or town, and county in paragraphs 1 and 2; city or town and
county or state in paragraph 5.

In completing paragraph 4, please provide only the docket number and county.

. The allegations in paragraph 5 must comply with General Laws Chapter 208, Sections 1 and

2, and Massachusetts Rules of Domestic Relations Procedure Rule 8.

Affidavit Disclosing Care or Custody Proceedings must be ﬁled with this complaint pursuant
to Trial Court Rule IV identifying the minor child(ren) of this marriage.

All requests for temporary relief must be made by motion, although several prayers may be
contained in one. For temporary restraining orders see Massachusetts Rules Domestic
Relations Procedure Rule 65, affidavit requirement.

If attachment or trustee process is desired, a motion with affidavit must be filed. A certificate
of insurance is normally not required in domestic relations cases. See Massachusetts Rules
Domestic Relations Procedure Rules 4.1 and 4.2.

Plaintiff must sign this Complaint if appearing pro se; othervwse plaintiff's attomey must sign
and give his/her address in the space provided.

R.8 -
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: . REGISTER .
T oI § 13Y0¢
Che Commuonwealth of Massachusetts /
DEPARTMENT OF PUBLIC HEALTH (State file number) .
REGISTRY OF VITAL RECORDS AND STAT!STICS WIN OP
CERTIFICATE OF MARRIAGE (City or town making return)
This certifi cate must be delivered to the person before whom the Z Z
1 Place ofMarriage mamage is to be contracted beforc he proceeds to solemnize the same !legisxcrcd No. :
City or Town WINTHROP 2 Dateof Marriage__-June 24 1989  rntentionNo.__ 84
(Do noteter name of village or section of city or town) s (Month) (Day) (Year)
3 FULL NAME GROOM } 12 FULL NAME BRIDE
Clifford Elmer George, Jr. ‘ Jacquelyn Ann Sullivan
JA SURNAM {2A SURNAME .
AFTERM MARRIAGE George AFTER MARRIAGE . George
4 DATEOF B}»RTH 5 . OCCUPATION ' 13 DATE OF BIRTH 14 OCCUPAT!ON Customer
October 14 1967 Electrician May 18 1967 Service Agent
6 RESIDENCE H IDENCE
NO. & ST. 55 Fremont St.  {#D 5 .,‘5%? &ST: 55 Fremont St. #D
CITY/ . ZIP i CITY/ g ) zip
TOWN Winthrop ¢r MA Zppe 02152 TOWN__ Winthrop gt MA Gopg 02152
7 NUMBER OF ‘I 8 WIDOWED 16 NUMBER QF | 17 WIDOWED
MARRIAGE : IV MARRIAGE OR DIVORCED
(Ist, 2nd,3rd,etc) 1St [ ORDIVORCED  _____ (Ist,2nd, 3rd, ec)  1SE | T T e
9 BIRTHPLACE : : 18 BIRTHPLACE
Winthrop . MA Boston MA
{Cityor town) ) (State or country) ) (City or town) (State or country)
10 NAME OF 9 NAMEOF | Carol Catherine
MOTHER MaIDEN) Thelka Janice Turmer | WOYHER (MaiDEN) Gﬁante
11 NAME OF 20 NAMEQF
FATHER Clifford Elmer George, Sr. FATHER . Donald Sullivan
2'1 THE INTENTION OF MARliIAGE by the above-mentioned persons was duly entered by me in the records of the Community of
Winthrop zccording to law, this 19th _ dayof June 19—--89 ’
O COURT WAIVER ssued_JUne: % 7°1YRY) Yfamns
O AGE ORDER (Month) (Day) (Year) - - (City or Town Clerk or Registrar)

22 ITHEREBY CERTIFY that I joined the above-named persoris in marriage at No. St.,
(If marriage was solemnized i ina church, giv€its NAME instead of strect and number)

. on June 24th, . 1989
. (Month) (Day) (Year)
Si Official station _Pxiest
s .I Hieoins (lt(ci)nisst; :)Ofnthc Gospel, Clergyman, Priesl Rabbi or Justice of the Peace)
'(an or type ndefie) -
Residence No. 320 Wmth@g Street St., City or Town of _ W_ _m_th_r_,QE: Massachusetts 02152
23 Certificate recorded by city or town clerk J U N '3 0 ]9 89
(Month) (Day) (Year) CLERK OR REGISTRAR
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. PROBATE & FAMILY COURT pea S
DOCKET NO. 01D-0934-DV1

S ———

CLIFFORD E. GEORGE,
Plaintiff,

V.

JACQUELYN A. GEORGE,
Defendant.

T L A W N

ANSWER TO COMPLAINT FOR DIVORCE
1. The Defendant admits that she resides at 15 Short Street, Winthrop,
Massachusetts, but denies that the Plaintiff resides there.
2. The Defendant admits the allegations contained in paragraph two.
3. The Defendant admits the allegations contained in paragraph three.
4, The Defendant admits the allegations contained in paragraph four.
5. The Defendant admits that the marriage is irretrievably broken down bqt denies
that the irretrievable breakdown occurred on or about May 1, 2001.
Respectfully submitted,
JACQUELYN A. GEORGE,

By her Attorneys,
PEROCCHI & FERNANDEZ, LLP

By:
Patricia S. Fernandez
BBO#548054

401 Andover Street
North Andover, MA 01845
(978) 681-5454

Dated: July 16, 2001

- R. 10 -
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W Commonwealth of Massachusetts g
The Trial Court .
Suffolk Division Probate and Family Court Department Docket No. 01D 0934
Judgment of Divorce Nisi
CLIFFORD E. GEORGE , Plaintiff
of Winthrop in the County of Suffolk
V.
JACQUELYN A. GEORGE , Defendant
of Winthrop in the County of Suffolk

All persons interested having been notified in accordance with the law, and after hearing, it is adjudged nisi
that a divorce from the bond of matrimony be granted the said plaintiff for the cause of irretrievable breakdown of
the marriage as provided by Chapter 208, section 1B and that upon and after the expiration of ninety days from the
entry of this judgment, it shall become and be absolute uniess, upon the application of any person within such
period, the Court shall otherwise order. Itis further ordered that:

1. The separation agreement executed by the parties and approved by the Court on November 20,
2002 is approved as fair and reasonable and shall have the full force and effect of an order of this Court
and is incorporated but not merged in this order and shall survive and remain as an independent contract.

Date November 20, 2002 2

- R 11 - JEREMY A. STAHLIN

JUSTICE OF THE PROBATE AND FAMILY COURT
————
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, AGREEMENI’ made this ?:ﬂtii day of November, 2002, between CLIFFORD B, @
 GEORGE of Lynnficld, Essex County, Matsachusets, (hereinafter referred to as the “Husbend®),
' and JAcéUBLYN A. GEORGE of Winthrop, Suffolk County, -Massschusetts (hereinafter
referred fo as the "Wife"). | '

' wxmssm THAT: 4
WHERE&S the Husband a.ud 'Wife were married in Wmthm;w, Massachusetts on June
24 198%; '

'WHEREAS, the y&r&es !xa\'a tiad no children by their marriage;
' " WHEREAS, scnous dlﬁ‘o:rcnm have arisen between the Husband and Wife; and the -
C parties have been Ii'éing separate and apart since May 23, 2001;
. WHEREAS, the: Hushaud has filed a Complamt ﬁur Dm;m in the Suffolk Pmbaze antI
Family Court (Docket No. 41D 0934) and ,
WHEREAS, it is.now desired and intended and by this-instrument o ‘make a final and
oq:nﬁlcte settlement of all matters relating to property and estate rights in case of the death of
cither; 2l other rights snd abligations acising from the marital relationsbip, current arrangements
_ forfa!imoﬁy and all other matters which should be. aettled in view o-f;ﬁw..impeading divorce K
pctmon . ' ' | | ‘

3 .
b

NOW THERBEFORE, in conmdemtlon of the mnhxal promises, mvcnants mxd ‘
agreements hereinafter coat&med it is- mufuatly agread between the Husband and Wife that:
: 1. Commencing w;ﬂz ttic date of this Agreemeut, the. Husbaud and the foc  may live
separate and apart from one- snother for the m&t of thclr fives: Each party agms 1o rcspect the
| pnvacy of the other. Thc pames do notintendto catabhsh a restraining order,



® I
-4"‘:' T TheHusbandaudthveeshallhavetbenghuodmposcofhmorbupropcrtyby
lel or otherwise, i in such manner ag cach may in his or her uncontrofled dlscreuon ‘deem proper,

J1s|.tbject to.the termns, conditions and. oblxgahtms of this Agmancnt and neither one will claim any
mtcnest in'the estate.of the other, except to.enforce any: obl:gahon tmposed by this Agreement,

3. Except for. any caisso of action for dworce, or any mﬁnwmem of any Probate and
Ramily Court Judgment conceming dissolution of the marital relationship, or fo enforce the
prows:ons of this Agreement in any Court, thc Hugband and the: Wife mutually rclcasc and
fomvcr duscharge each other from"any and all actions, smts debts, claims, demands and.
E obhgahons whatsoever, both at law and in equity, which either of them has over had, now has,
© may- hemaﬁcr have against the other, upon:or by réason of- ‘any matter, cause or thing up to the
 date of this Agrement, including but not limited 10 cl'axms agaiust‘ cach other’s property, it being
 the intention of the parties that henceforth there shall exist as betwcenthem only such rights and
' obl:gauons &5 are gpecifically provided for in this Agreoment. '
K 4. . The Wife shall perform the nbligaﬁans -of any- oonhact nnd pay any dcbts -charges
' or hab:!im:s cx}tmd into or mcurred by her mdxvxdnauy Thr. Wife warrants, repmenm and
" agreed thatshehas notcontracted ormoumd, and that she will uothmaﬂ@reontmtor incur
! gy debts, charges or lisbilities wimtsoevcr in the. Husband’s name ot for which the Husbamd, Bis
' legal- representauves, or his pmpmy or estate wﬂl or may become linble The Wife. ﬁxrther‘
_ covensnts.at all t:mes to hold lhe Husband free, harmtass and indemnified from and against aﬂ '
- 'dcbts, cbargcs and Iisb:htms !mcmbefom or hereaﬁer contracted or mcumd by hcr in breach of
. the pmws:ons of thw paragmph end’ fmm any “and alt reasombie attomeys‘ fees, costs and
' expenses muu:md by thc Husbandas a rwuh of any.such breach.
" 5. The Husband shall pcrf‘omt the obligations of any contract and pay any debts,
. chargcs or liabilities entered inta o incurred by him indmdual!y The Husband watranis,
C rcpreeents and agrees that he has not ‘contracted or- incucred,.and that he wﬂl not hmaﬁcr
) _ confractor incur any deth, charg&s or liabilities whntsoevam the Wife's name or for- which- the
| Wife, bsr legal representabvcs, or hér propeuy or estate will or ragy bccome hable. “The

.
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ﬁ*aé;axnst all debts, charg&q and liabilities hmmbefom or hmaﬁer contmted or mcumd by him
bieach-of the provisiofis of this paragraph and from. any ami all teasnnablc attomeya fees,
oosts and expenses incurred by the Wlfo asartesult of any such breach.

6.  ‘The-provisions of the Agreement may. not be chmged or modified except. by a
writen instrument signed and acknowledged in duplicate by the Husband and the Wife, or by an:
. onder or Judgineat of Modification etieted by the Suffolk Probate and Family Court

B J
**;Judgment‘ofmﬁvm*andxshaufhé‘ ‘Toerged in |
) wmuwno*independmt legal:significa Gept:that, the: pmpermdmslompmwsmns referenced:

g,l_m Exhibit Cshiall smvts‘égthc'ludgmcntands b thiéred "'Eiﬁiﬁdiﬁg@uggy;ﬂmsp@;ﬁ;

Slandadl Ay

T

HEATCGpysof thisiAgreementishall:bersubiiitiedita the Chlrt st Hcorporated i

8. The Husb&nd and the Wife, .acknowledge thut th:s Acreement contains the entire

' ‘Agreement between the parties hereto and ﬂ_mt there are no- agmcm,_mts,_. promises, terms,

‘conditim.xs or understandings -and no representation or inducerients leadmg to the ‘execution
heroof, expressed or implied, ofber than those herein set forh and that no otal statemeat of pior
_ wnttcn matter extrinsic to this Agreement- shall have any force or eﬁ‘eot. The parties mpmmt
: a::d ac!mowicdge tbat each. has ﬁﬁly dcsmbad his or ‘ber incoing, assets and habiht:es to the

" other party to the bestof his thq lmm_av,lnge; and abﬂ:.ty,,,boﬂ; orally and otherwise and by the

exchange of copies: of current Probate Court Suppleméntsl Rule 401 Financial Statements to be-
fled by edch of thecn with the Suffolk Probate-and Family Court which bave boen specifioally |
.relied on by the parties. Each party has: ‘careflly. oonmdcmd thc finapcial resoumcs lwblhtm

' andexpcnses of the other and of themselves, and tbe within: Agemmt is executed based upon
. the seid knowledge of each, )

T

9, The Wife-accepts the covennats of the Husband as et forth in this Agreement as 2

full and complete settiement of the Husband's obligations to' provide her with an equitable
division qfﬁmpeny, and the Wife.agrees to mdemmfyand hold:the Husband barmiless from end . .
against eny loss; cost or damage (including reasonable attorneys' fees) sufféred by the Husband

&‘Iﬁdgmentmf Divorce: Thiss Agmemenmhaﬂ & .
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% result of any- Sums whxchﬂxe Huaband is reqmred to pay as a result of a breach of thss,
ement by the Wife,

* 10, TheHusband accepfé 'th'ecovmaius of'the Wife as sétfoﬂh in this Agteahentfss'a

- .of property and» the Husband agrees to indemnify. and hold fhe Wife lxmnksa ﬁpm and agginst
any loss, cost or damage (including reasonable attorey' fees) suffered by the Wie as & result of
-any sums-which the Wife is requm&d fo pay a3 a result of a breach of tbis&Agtéemem ‘by the
* Husband. ,
_'ll,.' The pames acknowledge that thcy are cnumug into ﬂns Agreement freely and
quntanly, that:they have ascertained:and weéighed a!l the facts and cxrcumstances hkc!y to
mﬂuenco their judgment herem, that they have had the, opportunity ‘to mek legal advice
mdepmdexmy of each other; and that they clearly understand ‘and assent to: all the pmvisions
hereof. . .
‘12, This instrument'is executed and delivered in the Commonwfahh of Massachuse’tts
. and shall be onstrued and take effect tinder and in accordance with tho laws of said Stato,
' ' '13.‘ ’ Tigig, Agreement A'is. executed in five (5) counterparts, each of ?“I?!iclh sha.[l. be
deemed an origirfal and all constituting togetlier one anid the.same instrument, this being otio of
' iha‘eounterparts. . - |
| " -J4.  Thefuilure of the Husband or.of the Wife. to msxst in any instance upon the strict
'pafommnoe of any of the terms hereof shal not be oonstruod as & waiver of such term and such
" - tezm shall nevertheless continue in full foroe and effect,
‘ 15, Whenever called upon to do 50 by the oﬂm party, each. party shall execute,
"ﬁchxov}}c&ge and deliver to or for the other party withoutconsideration any and all deeds,
| ass:gnmants. bills of sale or other msimxmmts necessary o converient to carry out the pmvwlons
of this Agmement, or thet may be requued by the other patty to aeil ‘transfer, convey, encumbe: ﬁ

or otherwise dispose of any property now or l;ereaﬂe:r owned by such other party.




" 2 "of the seid Exhibits to the same extent as if ¢ach of said Exhibits wag fully set forth in the text of
‘this Agreement, . |
- Siguod this 20th day of November, 2002.




" I |
‘COMMONWEALTH ovmssmnﬁsam

November 20, 2005

» Notary Pgblic

-

COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. o : - Novemberzo 2002

‘Before me personally appeared JACQUBLYN A. GEORGE and aclmowledged her

Patricia §. Femandez
My Commrss:on Bxplrcs 2!18!08
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“Wite' dcathﬁ"ﬂle ane‘s“’f“eﬁamﬁg“fﬁﬁy 30&2026 I

2 Al alimony peyments required. by, Paragraph 1 sbove shall be includible m'

xncome by the Wife and deductible from inccmc by the Husband on his or ber federal and state
mcome tax return.
'3. . In-the event that thc foc receives & gift or inheritance which is in“excess of

'I‘Wcmy Five Thousand ($25 000, 00) Dollars, she. shall within 7 daya of her' tecclpt theteof, -
nont’_y the Husband of the amount she has recsived. ) ' '

. . . . . .
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1. - TheHusband shall maintain, at his own cxpense, the Wife as a beneficiary

N of bis current palicy of medical insurance (or comparable: policies) wntil. the earliest. to

occur of: his death, her death or-her remarriage or July 30,-2026, at which point his.
obligation will terminate. The Husband agrees:that he will not take or. approve any action

' to cance] such insurance. coverage. In the event that the ‘Wife ig tio longer eligible’ for

ooverage pursuant fo this: Paragraph 1 (because, for example, the Husband remarries) but
may continue to be covered on & ndec«at an additional cost, she:shall remain eligible and .

“the Husband shall pay any such additional cost, In the-event that the Wife is no Jonger

cligible for coverage' through the Husband’s employer or former cmployer, cither party

. may file a Compleint for Modification to request that the Probate Court determine how ’

the cost of the policy. should be paid. “Until e debenmnatmn is made by the Probate Court,

" the Husband shall pay any &nd ‘alt costs assocmted with. an mdiv:dus!heslxh insurance

policy for the Wife which is comparable fo the- medical coverage he is now providing,
The pmvismns of Exh:bltB Paragraph 1 shall be deemed 1o satisfy ﬂ:orequnments of + -

_ M.G.L. ch. 175, §llDIandMGL‘ ch. 208, §34,

2. - Upon wmtcn request by the Wifs, the: Husbaud shal] forththh deliver evidence

-_ of the health insurance- covemge required by lnm for xhe Wtfe

3. The Eh:sband shall be sniely responslble for ﬁxosc medical and dental expenses of -

" hxs not-paid for or mmbumd by: the miedical insurance in ¢ffect for him at any time after the

date of the exncutmn of lhls Agreeriient and shall not seek mnm"buuou on acconnt of such

‘ expcnses from the Wife.

- 4. The Wife shal! be solely mq:omible for-those: medical and dentsl expenses of'
hers not pa:d fox or reimbursed by the: medlca! insmnwm eﬁ’ect for her at any time after the




ate of the execution of this Ag'reemmt and shall not seek, qothiiwyxﬁon. on account of such

expenses from the Husband,

¥
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DIVISION OF PROPERTY

- "REAL PROPERTY:
| I. (8 The Husband and w;f; own the land and building located at 1‘5'
Shon Street, Wmthrop, Massachusetts (the “Premises”), The partios represent that they have not
encumbmd the Premises except by a first mortgage of appwx:mately One Hundred Sixteen
Thousand ($! 16,000.00} Dollars. _
. - {b) Commmcmg on the first day of the monﬂi followmg the date of the execution of
- Wife shall be msyqnssb!e for and shall pay alt of the ‘expenses in connectmn ‘with the Premises,
mcludmg but not fimited to: pnncxpal and’ mtemt on the existing first mortgage, home owner's
insurance and real estate taxes; utilities-and maintenance and repair.
(¢}  Simultaneously with the execution of this Agreement, the Husband
shal} execute and deliver 8 qmtctaun deed to the Wife conveymg all of his right, ttle end mtmst 3
in and to the Premises to her, subject to the mortgage and home. eqmty line; - '
" PERSON, PERTY: :
| 2. The Husband herchy releases to the Wife any right, title or interest he may
have in the following propesty whmh is to be retained and owned exclusively by the Wife:
(a) The account standing in hct namé at Fleet Bank; |
(b) - The furniture and:ﬁlmmhmgs in t_thremmgs, Lo ' ~
() Theawtomobileintho Wife'sname.
"4, The Wife hereby releases to the Husbazd any right, title or Interest ghe -
méy have in the following property which is to- be ‘retained and ﬂompd -exclusively by the

Husband;
' (&) Two timeshates at Disney World owned with bis B!bl!ngs,
® The pmona! property now m his possessxon, 9 ﬂ
R.21 - ' |
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His Individual Rmmnem Account at Fidchty,

Hisi mtcrcst in tlle Northeast Electric Relxremnt P}an'

‘His interest in Northeast Electric, Inc.

His checking and savirigs accounts at Fleet bank;

His stock in Fidelity; ’

The cash surrender value in three lif insurance policies.in his
sarno with MFA. ead MML, subject o the provisions of Exhibit B
below; |

The Mako 25'boat,

5. ‘Within six'(6) months from the date of exoéution of this Agreement, the Husband
s!mll pay fo the. Wife the sum of Three Thousand Five Hundmd ($3 500.00) Dollam to effectuate
an eqmtable dmmen of the assem .

.
. .
. 3 .
. . :
i .
. * . * . .



SCELLANEOUS

* 1, The Husband and Wife: achzowledge and agme that nmther shall make any olaIm

against the other for' counsel fees or expert witness fees in comnection wnth the negotiation. and

' drafting of this. Agreement or any. divorce proceedings initiated by. either ot', them or resulting in

Q‘Judgxxpéif Nisi incorporating the terms of the within Agreement, and the parties furthier agree
that eéch?shal'l bear thé' cost, be solely 'mspéhsiblé for and ‘shail pay the costs and fees of the
attarneys, appzaxsus ami other experts: mtamed by them mspecﬁvoiy

2 (@ ﬂ}_tq{gﬂgm The Wife shall be fully responsibla for and shall pay any-

3 and all habxlztzcs incurred by her, mclndmg legal fees. and any other debt.

(b) = Husband’s Debts: The Husband shall be’ fully responsxble for-and shalt

pey tmy and gu.habihues;nmumd b){ hrm, mcluei;mg attoraeys' fecs and dny other debt,

12
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LIFE TNSURANCE

1. ‘The Husband shall maintain in full force 2nd effect.the employment-related life . |

" instirance on his lifé having & desth beniefit no less than Three Himidred Thousand ($300,000:00)
". Dcllaré, -lhl'ﬂ. proceeds of which -shali be payable to-the Wife. The Husband's: obligation to
| maintain .seid: life msuzance shall terminate npon the Wife's dcath, the Husband s death; the-
W:fe s remarriage or July 30; 2026, '
2, Updna reqncst by the Wife, the Husband shall prov:dc evidence annually that ths
' ‘hfe msuram polxcy(s) ig'in full force and effect, ‘

.1-3‘

- < - . .
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EXHIBIT “F~,

4

- 1. Each- party mpresmts and warrants to the other to have duly paid all income
taxes, state and federal, on a1l joint retuns heretofore filed by the parties; that to each party's
- knowledge no interest or pealties are due-and owing: with. respect thereto on income camed by’-
-each, no tex- deficiency- -proceeding is pmdmg or threatened thereon, and 1o’ - audit thereof is

' pendmg.

2; - Hthereis s deﬁcleacy agsessment in-cotinection with any of the afommd refurns
(heretoﬁ:m or hercafter filed), the party résponsible shall notify the other inymediately in writing.
He-or stig- shiall- pay the amount ultimately determined t0°be due thereon, together with interest

end: penalties, and any expenses that may be incirred if he or she decides to, confest the

assmsmmt

3 The party. :csponsxbfe shall in all respects mdammﬁr the otber against, and hold
him.or Her harmiess from, ary deficiency assesament or tax liens: arising out.of any joint return
heretofore. or ereafter filed by the parties, as well.as any damages and expenses whatsoever in

- comnection therewith. Bach shall keep the other fully informed of any and ail steps taken by lnm

or her wnh regpecttoa deficiency asscssment.

4,  The term "party wsponsible" shall mean that party who is in equity end good.
coniscicnce responsible for any tax deficiency or lien. If both parties. are cq,ually responsxb!e,
they shall share equally’ the mspo:lsfbilny for anty defense. or payment,

5. Iftheteisa; mﬁmd on‘any. of the afomdremm it shall belong to both parties

6. For calendar year 2002, in’ th& eyent that the pames do-not file a’joint Pederal

- income fax refurn, the Hugband shall be entitled to claim the reé] estate tax and mortgag interest
. deductions for alt: months in -which he paid said. expenses, prior (0 theé: date:that the. glimony
:‘nbhgat:on pursnant to Bxkibit A commenced, Beginning: with the month in which the Wife -

réceives her first alimony obligation. ani begins to-pay. the morlgnga, shc shall ba enﬁtlcd to

; cimm the rcal cstate tax and mortgngc mtumst deductson

14
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Commonwealth of Massachusetts
- | The Trial Court l
Division Suffolk Probaté and Family Court Department Docket No. 01D0934
COMPLAINT FOR MODIFICATION
CLIFFORD E, GECRGE , Plaintiff v. JACQUELYN A. GEORGE , Defendant I
1. Plaintiff resides at 18 Mulberry Lane Pelham Hillsborough
' (Street Address) (City / Town) {County)
NH 03076 _ ; defendant resides at 15 Short Street ‘
(State) “ip) (Street Address)
Walpole Suffolk MA
(City / Town) {County) (State) {Zip)
2. This Court, on ._November 20, 2002 entered a judgment .ordering that
(Date)

The Husband shall execute and deliver a quitclaim deed to the Wife conveying all of his right, title, and interest...subject to the
mortgage; the Husband shall maintain, at his own expense, the Wife as a beneficiary of his current plan of medical insurance;
and the Huskand shall pay alimonj{g@&ii'ﬁoo.per-month; to- terminate-upon-the-eadliest:to-ocour-of-the Hushand's-death:the———-—
Wife's death, the Wife's remarriage or July 30, 2026.

3. Since that date,

] there is now a difference between the amount of the existing child support order and the amount that would result from
application of the Child Support Guidelines issued by the Chief Justice for Administration and Management.

] the following change(s) in circumstance have occurred:
The cost of health insurance has increased over 100% of original cost, and the Defendant has obtained a Medicare
policy; the Plaintiff's ability to secure credit on behalf of his business has been negatively impacted by the Wife's refusal
to refinance the mortgage in her name, and her refusal to refinance to refianance to obtain a lower interest rate; and
pursuant_fo the term limits of the Alimony Reform Act, MGL c. 208 s. 49, the term of alimony has now expired due fo

the length of the parties' marriage. Also, the Plaintiff has remarried and has a child, and the cost of alimony and health
insurance cverafe have become prohibitively expensive.

4. Wherefore, plaintiff requests that the Court order the judgment of November 20, 2002
(Date)

be modified by:

Allowing the Plaintiff to terminate coverage of health insurance on behalf of the Defendant; ordering that the Defendant
refinance and remove the Plaintiff's name from the mortgage for the former marital home, ordering a termination of alimony, and
all such other relief that this Honorable Court finds just and. equitable.

A JA) N\
Date August 18, 2013

¢ of atibmey or piaintiff, if pro se)

Laura J. Cervizzi, P.C.

(Prnt ngme)
Park Place South, 350 Park Street, Suites 201 & 203
(Street address)

North Reading MA 01864
(ChyrTown) (State) @ip

2#55 5) | Tel. No. 978-276-0777
. B.B.O. # 553836
(oY 26 208 g4

CJ-D 104 {4/07) Turbolaw (800) 518-8728 ~c.gf.
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| | Magnded complaint

Commonwealth of Massachusetts

o The Trial Court .
Division Suffolk Probate and Family Court Department Docket No. 01D0934
COMPLAINT FOR MODIFICATION ‘
CLIFFORD E. GEORGE , Plaintiff V. JACQUELYN A. GEQRGE , Defendant
1. Plaintiff resides at 18 Mulberry Lane Pelham Hillsborough
(Street Address) (City / Town) {County)
NH 03076 ; defendant resides at ' 15 Short Street
(State) (@ip) (Street Address)
Winthrop Suffolk MA 02152
(City / Town) (County) (State) (Zip)
2. This Court, on November 20, 2002 entered a judgment ordering that
{Date)

The Husband shall execute and deliver a quitclaim deed to the W|fe conveying all of his right, title, and interest...subject to the
mortgage, the Husband shall maintain, at his own expense, the Wife as a beneficiary of his current plan of medical insurance;

. and the Husband shall pay alimony of $1,800 per month, to terminate upon the eardiest to occur of the Husband's death, the
Wife's death, the Wife's remarriage or July 30, 2026.

3. Since that date,

[J there is now a difference between the amount of the existing child support order and the amount that would result from
application of the Child Support Guidelines issued by the Chief Justice for Administration and Management.

[ the following change(s) in circumstance have occurred:
The cost of health insurance has increased over 100% of original cost, and the Defendant has obtained a Medicare
policy; the Plaintiff's ability to secure credit on behalf of his business has been negatively impacted by the Wife's refusal
to refinance the mortgage in her name, and her refusal to refinance to refianance to obtain a lower interest rate; and
pursuant to the term limits of the Alimony Reform Act, MGL c. 208 s. 49, the term of alimony has now expired due to
the length of the parties’ marriage. Also, the Plaintiff has remarried and has a child, and the cost of alimony and health
insurance cverafe have become prohibitively expensive.

4. Wherefore, plaintiff requests that the Court order the judgment of ' November 20, 2002
{Date)

be modified by:

Allowing the Plaintiff to terminate coverage of health insurance on behalf of the Defendant; ordering that the Defendant
refinance and remove the Plaintiffs name from the mortgage for the former marital home, ordering a termination of alimony, and
all such other relief that this Honorable Court finds just and equitable.

N
[
Date August 19, 2013 /'7(7‘ . MZ«\u ( ytﬁéﬂm/“\/\)/\ [ Ve
i / gnature or ator: (3]
Y Laura J. C%rvrzzu PC’,(N}B

(Print name})
Park Place South, 350 Park Street, Suites 201 & 203
(Street address) .
North Reading MA 01864
(City/Town) . (State) (Zip)
Tel. No. 978-276-0777
) B.B.O. # 553836

Yoy
Ut '
CJ-D 104 Yuro7} _/

./ . -R.Z7-

TurbolLaw {800) 518-8728 —c.a.l.



COMMONWEALTH OF MASSACHUSETTS
PROBATE AND FAMILY COURT

SUFFOLK, ss Docket No.: 01 D 0934

CLIFFORD GEORGE
Plaintiff

V.

JACQUELYN A. GEORGE
Defendant

DEFENDANT'S ANSWER TO PLAINTIFF’S COMPLAINT FOR
MODIFICATION AND DEFENSES

Now comes the Defendant, Jacqueline George, through her counsel, Attorney Alessandra
Petruccelli, Esq., and ANSWERS as follows:

|. Defendant admits the allegations contained in paragraph one of the Plaintiff's

Complaint for Modification,

2. Defendant admits the allegations contained in paragraph two of the Complaint
for Modification.

3. ‘Defendant denies the allegations contained in paragraph three of the Plaintiff's
Complaint for Modification.

4. Defendant denies the allegations of paragraph four and requests that this
Honorable Court deny all claims of the Plaintiff and requests that the matter be dismissed
with prejudice. In addition, the Defendant denies that the Plaintiff is able to prove the
requisite burden of proof in this case, calls upon him to prove a substantial change in
circumstances in this case, and claims that the parties had an agreement which she

performed after the execution of the separation agreement, all to be proven at trial.
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Plaintiff’s claims are barred duc to accord and satisfaction;
Plaintiff’s claims are barred due to estoppel;
Plaintift’s claims are barred due to waiver;

Plaintiff’s claims are barred in conjunction with M.G.L. c. 208 §34, 48-55;

Al S o

Plaintiff’s claims fail to state a claim for which relief can be granted.
WHEREFORE, the Defendant, Jacquelyn George respectfully requests:

I. Dismiss the Plaintiff’s Complaint for Modification;
2. Order that the Plaintiff pay all of Defendant’s attorney’s fees and costs relative to
the defense of this action;

3. Any and all other remedies at law available to the Defendant.

Dated: NOVEMBER 5, 2013 Respectfully submitted.

DEFENDANT, JACQUELYN
GEO
By hgr Attorney,

I

Algssandra E. Petruccelli

ZAttorney for Plaintiff

Law Office of Alessandra Petruccelli
1216 Bennington Street

East Boston, Massachusetts 02128
617-567-7750 Telefax: 617-567-4070
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the within Defendant’s Answer to
Plaintiff’s Complaint with Defenses was this day served upon Plaintiff, Clifford E.
George by mailing same, first class postage prepaid, to Laura J. Cervizzi, Esq., Attorney

for Plaintiff, of Park Place South, 350 Park Street, Suite 201 & 203, North Reading,
Massachusetts 01864. ‘

SIGNED under the pains and penalties of perjury.

Dated:

November 5, 2013

o X
Alg[sandra Petruccelli
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Commontvealth of Magsachusetts

THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION DOCKET #01D0934
Clifford E. George
- PLAINTIFF
V.
Jacquelyn A. George,
DEFENDANT

PLAINTIFF’S PRE-TRIAL CONFERENCE MEMORANDUM

This Pre-Trial Memorandum is submitted by the Plaintiff, Clifford E. George (hereinafter
“Former Husband™), in the above-captioned matter, in accordance with the Pre-trial Notice and
Order of this Court assigning the Complaint for Modification filed on or about September 23,
2013 for a Pre-Trial Conference to be held May 8, 2014, at Suffolk Probate and Family Court,
before Judge Stahlin. Counsel and the parties participated in negotiations in an effort to resolve
this matter; however, they were unable to settle the issues pending before the Court.

TRIAL COUNSEL

Plaintiff’s Trial Counsel Defendant’s Trial Counsel
Laura Messier, Esq. Alessandra Petruccelli, Esq.
Cervizzi and Associates 1216 Bennington Street
350 Park Street East Boston, MA 02128
Park Place South, Suites 201 & 203 (617) 567-7750
North Reading, Massachusetts 01864
(978) 276-0777

A. MEETING

The parties met for a settlement conference on April 23, 2014 at the office of Defendant’s
counsel. Present at the meeting were the Plaintiff, Clifford George, Plaintiff’s counsel, the
Defendant, Jacquelyn A. George (hereinafter “Former Wife™), and Defendant’s counsel. The

parties engaged in settlement discussions, but have been unable to resolve the outstanding issues.
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B. UNCONTESTED FACTS
1. The Parties were married in Winthrop, Massachusetts on June 24, 1989 and
divorced November 20, 2002. The parties were married for thirteen (13) years.
2. There areé no minor or dependent children of the matriage.
3. The former Husband currently resides at 18 Mulberry Lane, Pelham, New
Hampshire,

4, The Former Wife currently resides at 15 Short Street, Winthrop, Massachusetts
(the former marital home).

5. The Husband filed a Complaint for Modification on or about September 23, 2013.

C. CONTESTED ISSUES OF FACT AND LAW

Health Insurance

Pursuant to the parties’ Separation Agreement dated November 20, 2002, the Former
Husband was to maintain, at his own expense, the Former Wife as a single health insurance plan,
To comply with the Separation Agreement, the Former Husband arranged for the Former Wife to
remain on a group health insurance policy as an employee with a single plan. The Former Wife
has health insurance through Medicare, specifically Medicare Part A (hospital insurance) and
Medicare Part B (health insurance). She also receives Supplemental Security Income. The plan
provided by the former husband was a secondary plan only. Since the divorce the former wife
has obtained and receives limited benefits through MassHealth.

Since the parties were divorced, the costs associated with continuing coverage of the

Former Wife’s health insurance have become increasingly expensive for the Former Husband
(almost 400% of the original cost, from just over $1 (_)O' per month at the time of divorce to
$485.00 per month today), and therefore an unreasonable cost to him. Additionally, due to
recent health insurance requirement changes, it is anticipated that the Former Husband’s costs
will increase by approximately fourteen percent (14%). When the court makes an order for
alimony on behalf of a spouse, which has occurred in the instant case, the Court shall determine
whether the obligor under such order has health insurance or other coverage available to him
through an employer or organization or has health insurance or other coverage available to him
at a reasonable cost that may be extended to cover the spouse for whom support is ordered.
M.G.L. c. 208, §34; see also Zeh v. Zeh, 35 Mass. App.Ct. 260, 267, 618 N.E.2d 1376, 1381
(1993).
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Since the Former Wife currently utilizes the Medicare benefits, is eligible for MassHealth
benefits, and uses the health insurance provided by the Former Husband for supplemental

purposes, it is the Former Husband’s position that his requirement to provide health insurance to
the Former Wife be terminated.

Refinance of Mortgage on Former Marital Home

Since the parties’ divorce, the Former Husband has remained on the mortgage, but his
name is removed from the deed. The Former Wife is responsible for payment of the mortgage.
Initially, the Former Wife paid the mortgage directly, but, after the Former Wife missed several
payments, the parties agreed that the Husband would pay the mortgage directly, with the
remaining alimony payment directly to the Wife.

During the parties’ marriage, and since the parties’ divorce in 2002, the Husband has
owned and operated Northeast Electrical Inc., which provides electrical services for residential,
commercial, and industrial clients. The Former Husband founded this company in 1994. As
evidenced in the Former Husband’s tax returns, the company has experienced a significant
downturn in recent years. Additionally, the Former Husband requires an extensive amount of
equipment to ensure his company is able to meet the demands of the industry. Despite request
by the Former Husband, the Former Wife has refused to refinance the current mortgage on the

former marital home to a lower interest rate. As a result, the Former Husband’s ability to secure
credit on behalf of his business to make purchases needed for the continued operation of his
business is negatively impacted. The Husband is seeking for the Wife to refinance the mortgage
in her own name.

A refinance of the mortgage will benefit both parties, by removing the Former Husband’s
name on the mortgage which will benefit the operation of his business and reducing the monthly
loan payments paid by the Former Wife, if she extends the term of the loan. Since the monthly
loan payments being paid by the Former Wife will be reduced, a refinance will reduce her
weekly expense.

Termination of Alimony

Per the partiés’ Separation Agreement, the Former Husband is required to pay alimony to
the Former Wife in the amount of $1,800.00 per month. Since the parties’ divorce, the Alimony
Reform Act has been implemented, which places term limits on alimony based on the length of
marriage of the parties. In relevant part, if the length of the marriage is 10 - 15 years, the length
of alimony shall not exceed 70% of the number of months of the marriage. M.G.L. ¢. 208, §49.
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In the instant case, the parties were married for 13 years, or 160 montﬁs, which, in turn, dictates
that alimony ends after 112 months (70% of 160 months), or March 20, 2012.

Further, since the Former Husband’s Complaint for Modification requesting modification
of multiple terms of the Separation Agreement, and which requests for relief did not solely rely
on the durational limits, the Former Husband’s claim for modification of alimony is properly
before this Court. Thus, the Court “is obligated under §4(b) to modify the divorce judgment so
that the duration of alimony did not exceed the limit established in G.L. c. 208, §49(b)(4).”
Holmes v, Holmes, 467 Mass. 653, 661 (2014).

The Former Wife claims that she has a continuing need for alimony based on her
declining health. However, the Wife does have substantial resources at her disposal. She has
$40,000 in her bank accounts. She has also had the same boyfriend for nine years (and recently
posted on social media that she received a diamond ring for their nine year anniversary). While
the Former Wife claims that she is non cohabitating with her partner, they do spend substantial
time together and are holding themselves out to the public in a committed relationship.
Additionally, the Wife has acknowledged that she recently received an offer on the former
marital home, which has equity of approximately $196,874. ~

Revenues from the Husband’s businesses have markedly declined in recent years, and his
income has declined, as well. Additionally, the Husband has remarried and is the sole provider
for his wife and their son. The Husband also has health concerns, namely skin cancer, which
affect his ability to work.

Consistent with the Alimony Reform Act, the Former Husband’s alimony obligation
ended on March 20, 2012, thus it is the Husband’s position that he has overpaid in the amount of
$43,200.00, and should be entitled to relief, in the form of cessation of alimony.

D. CUSTODY

Not applicable.
E. DISCOVERY |

A discovery deadline has not been determined. The Plaintiff served a Request for
Production of Documents on or about October 24, 2013, to which the Defendant responded
on or about December 9, 2013. The Defendant served a Request for Production of
Documents and Interrogatories on or about December 9, 2013, to which the Plaintiff
responded on or about February 4, 2014.
F. POTENTIAL WITNESSES
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1 Clifford E. George, Plaintiff;

2 Jacquelyn A. George, Defendant;

3 Gordan Malony CPA

4, Frank Vozella, Manager, Northern Bank and Trust

5 George Barker, Credit Manager, Good Brothers Dodge GM
6

Others as yet unascertained, but the right to amend this list prior to trial is hereby

reserved.
G. EXHIBITS
1. Financial Statements of the Husband and Wife;
2. Income Tax Returns of the Husband and Wife,
3. Documents relating to cost and availability of health insurance;
4. Documents relating to refinance of real property; and
5. Others as yet unascertained, but the right to introduce additional exhibits at trial

and to amend this list prior thereto is hereby reserved.
H. DEPOSITIONS
There have bceﬁ no depositions conducted in this matter.
I. TRIAL TIME
Trial time is estimated to be one (1) day.
J. FINANCIAL STATEMENTS
The Husband’s Supplemental Rule 401 Financial Statement is filed herewith which
reflects his current ifxcome, assets and liabilities.
K. CHILD SUPPORT AND HEALTH INSURANCE
Child Support not applicable. Please see contested issues regarding health insurance.
Dated: May 5, 2014 Respectfully submitted.

Clifford E. George,
By His Attomney,

Lhura Messier, Es§., BBO#666980

Cervizzi & Associates

Attorney for Plaintiff

350 Park Street

Park Place South, Suite 201

North Reading, MA 01864

Phone: (978) 276-0777/ Fax: (978) 276-0778

5
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Commonwealth of Massachusetts

| THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION

Clifford George,
Plaintiff,

V.

Jacquelyn George,
Defendant,

DOCKET NO: 01 D 0934

PRE TRIAL MEMORANDUM OF DEFENDANT RELATIVE TO THE PLAINTIFF’S

COMPLAINT FOR MODIFICATION AND HER COUNTERCLAIMS

THis PRE-TRIAL MEMORANDUM is submitied by Defendant, Jacquelyn George in regard to the

above entitled action.

PARTIES AND COUNSEL

Names, addresses and telephone numbers of Parties and Counsel are as follows:

Name of Defendant:
Jacquelyn George
Address of Defendant:

15 Short Street
Winthrop MA 02152

Telephone:

Name of Defendant’s Attorney:

Alessandra Petruccelli, Esq.

Address of Defendant’s Attorney:

1216 Bennington Street
East Boston, MA 02128

Telephone: 617-567-7750

Name of Plaintiff:
Clifford George

Address of Plaintift:

18 Mulbesry Lane

Pelham, Hillsborough, NH 03076

Telephone:

Name of Plaintiff's Attomney:
Laura Messier, Esq.

Address of Plaintiff’s Attorney:

350 Park Street, Suites 201 & 203
North Reading, MA 01864

Telephone: 978-276-0777
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GENERAL DESCRIPTION OF CLAIMS AND DEFENSES OF THE PARTIES

1. The following pleadings were filed:

Complaint for Modification Requesting that the Alimony Order be terminated, the
Health Insurance Order be terminated, and requesting that the Defendant refinance

the former marital home to remove the Plaintiffs name from the mortgage.

. The grounds for the original Complaint arc:

The Plaintiff asserts that therc has been a change in circumstances as “the health
insurance has increased 100% of the original cost, the Plaintiff's ability to secure credit on
behalf of his business has been negatively impacted by the Wife's refusal to refinance the
mortgage in her own name, and her refusal to refinance to obtain a lower interest rate, and
pursuant {o the terms of the Alimony Reform Act, MGL ¢. 208 §49 the term of alimony has
now expired due to the length of the parties’ marriage, Also the Plaintiff has remarried and

has a child, and the cost of alimony and health insurance cvergfe (5p) huve become

prohibitively-expensive.”

3. The Defendant filed an Answer And Defenses,

4. The grounds for the Answer and Defenses are as follows:

“The Defendant denies the allegations contained in the Plaintiff’s complaint, calls upon him to prove
a substantial change in circumstances and claims that the parties had an agreement which she
perforined afler the exccution of the agreement, all to be proven at trial.  Further, the Defendant
maintains that the Plaintiff’s claims are barred due to esioppel, waiver, accord and satisfaction, are
barred in conjunction with the Alimony Reform Act MGL c. 208 §34 & §49-35, and thal the

complaint fails 10 state a claim for which relief can be granted.” The Defendant requests attorney s

fees and casts, and requests that the Plaintiff’s complaint be dismissed.

UNCONTESTED FACTS

1t is anticipated that the following facts will NOT be contested at trial:

1. The Husband and- Wife were married on June 24, 1989 and were divorced on November

20, 2002,

2. The parties entered into a separation agreement on November 20, 2002,
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3. The parties were both represented by counscl;

4. The parties agreed in their separation agreement that each would perform the obligations
contained within the agreement, and that it was an equitable division of property;

5. According to Exhibit A, “Alimony” “commencing the first day of the month jollowing the
execution of this Agreement and on the first of cach moth thereafier, the Husband shall pay 1o the
Wife as alimony, for her support and maintenance , the sum of One Thousand Eight Hundred
(51800.00) Dollars per month...The Hushand's obligation to pay alimony to the Wife shall
teriminate upon the carliest to occur of the Husband's death, the Wife's death, the Wife's

remarriage, or July 30, 2026,

6. According to Exhibit B, “Medical Insurance and Uninsured Medical Expenses” “iie
Husband shall maintain, at his own expense, the Wife as a beneficiary of his current policy of
medical insurance (or comparable policies) until the earliest to occur of: his death, hér death or
remarriage or July 30, 2026 ar which point his obligation will terminate. The Husband agrees
that he will not take or approve any action ro cancel such coverage. In the event that the Wife is
no longer eligible for coverage pursuant to this Paragraph 1 (because for example, the Husband
remarries) but may continue lo covered on a rider at an additional cost, she shall remain eligible

and the Husband shall pay any such additional cost.”

7. According to Exhibit C, “Division of Property” “the Wife shall be responsible for and
pay all ghte expenses in connection with the Premises (marital home) including but not
limited to: principal and interest on the existing first morigage, home owners insurance and
taxes. utilities maintenance and repair.” “simultancously with the execution of this
Agreement, the Husband shall execute and deliver a quitclaim deed to the Wife conveying all
his right, title and interest in and to the Premises to her, subject to the morigage and home
equity line”

8. According to Exhibit C, “Division of Property” “the Wife hereby releases to the

Husband any right, title or interest she may have in the following property which is to be retained
and owned exclusively by the Husband:

Two timeshares at Disney World owned with his siblings:

The personal property now in his possession;

Hiy Individual Retirement Account ot Fidelity;

His interest in Northeast Electric Retirement Plan,

His interest in Northeast Electrie, INC,

His checking and savings accounts at Fleet Bank;

His stock at Fidelity,

The cash surrender value-in three life insurance policies in his name with MFA and MM].:

The Mako 25 boat;

Real Property located at 1200 Salem Street Unit 144, with a fair markel value of

$350.000.00.

8. On November 20, 2002 the Plaintiff submitted a financial statement to the Probate Court and
signed the financial statement with the following certification: “certifying under the penalties
of perjury that the information stated on this JFinancial Statement and attached Schedules if

e300 TR QO R
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any is complete, truc and accurate. [ understand that willful misrepresentation of any of the

information provided will subject me to sanction and may Tesult in ctiminal charges being
filed against me.”

9. The financial statement filed by the Plaintiff in 2002 does not state a value for his Northeast
Retirement Plan;

10. The financial statement filed by the Plaintiff in 2002 does not state a value for his business,

Northeast Electric, INC. The Financial statement only mentions he has 55% ownership
interest;

CONTESTED ISSUES OF FACT
Whethet there has been a substantjal change in circumstances warranting modification?
Whether the Plaintiffs claims fail as a matter of law?
Whether the Plaintiff’s finances have decreased?

Whether the Defendant’s health has worsened since the time of the divoree?

CONTESTED ISSUES OF LAW

Whether GL c. 208 § 49-55 promulgated in 2011 (The Alimony Reform Act) can be a
vehicle for the Plaintiff to modify the contract entered into in 2002?

Whether there has been-a substantial change in circumstances financially warranting a

modification to the terms of the partics® separation agreemeni executed on November
20, 20027

Whether the Plaintiff’s complaint for modification should be dismissed as a matter of
law?

Whether the Plaintiff should pay attorney’s feesand costs to the Defendant for the
defense of this action pursuant to GL ¢. 208 §38?

STATUS OF DISCOVERY

The Plaintiff has served the Defendant with Request for Production of Documents
and the Defendant has responded to same. The Defendant has served the Plaintiff
with Interrogatories and Requests for Production of documents and the Defendant has
responded to same. The Defendant needs additional discovery relative to the asscts of
the Plaintiff, the availability of insurance to the Plaintiff, the value of the Plaintiff’s

business and contracts and the value of his praperty.
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SCHEDULE OF EXHIBITS
The Plaintiff intends to introduce the following exhibits at trial:

1. Financial Statement of the Plaintiff dated November 20, 2002;

2. The Separation Agreement of the parties executed and submitted to the court on
November 20, 2002;

The Financial statement of the Plaintiff dated May 8, 2014;

The Financial statement of the Plaintiff dated May 8, 2014;

Income Tax retums of the Plaintiff for 2010, 2011, 2012 and 2013;

S » ok

Business records for Northeast Electric, Inc.

The Defendant reserves the right to introduce additional exhibits after completion of
discovery.

LIST OF WITNESSES
The Plaintiff intends to call the following witnesses at trial:
Plaintiff;

Defendant;
Business valuator;

The Defendant has not made a final determination regarding who she may call for
witnesses in the trial of this matter and reserves the right to seasonably supplement this
response.

The Detendant reserves the right to call rebuttal witnesses at trial as necessary,

LIST OF EXPERT WITNESSES |
The Plaintiff has not made a determination as to whether she is going to retain an expert
witness at trial.

CURRENT FINANCIAL STATEMENT

A current Financial Statement of the Plaintiff is submitted herewith pursuant to Rule 401
of the Supplemental Rules of the Probate Court.
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ESTIMATE OF TRIAL TIME

The Plamtiff anticipates that the trial of this matter will take two days.

DEFENDANT'S OFFER OF PROOF:

The Defendant maintains that the Plaintiff’s complaint for moditication fails. The Defendant
maintains that the Plaintiff has not demonstrated a substantial change in circumstances, and has
not established any point in his modification. The parties were divorced in 2002. The parties,
with the assistance of counsel drafted a separation agreement by which the parties agreed to

numerous items and most importantly agreed to property division and alimony.

At the time of the divorce, the Plaintiff's financial statement indicated that he was carning
$85,800.00 per year. At that time, he agreed to a sct alimony payment for a FIXED period of
time and in exchange, for waivers of significant assets owned by the Plaintiff. In addition, at the
time of the divorce, the Defendant had significant medical issues and as such, the Plaintiff agreed
1o pay for the Defendant’s health insurance in consideration thereof, for a fixed period. The
fixed period, as contemplated by the parties was until JULY 30, 2026. The fixed period on the
alimony, was until July 30, 2026- the same. The partics did not choose that date at random. The
partics chose that date because it was the date for which the mortgage on the marital home
matured. The parties SPECIFICALLY contemplated these dates for a reason, the Defendant was
unable to work at that time, and as an asset division under G.L. ¢. 208 §34, the partics agreed (o
alimony payments as well as a division of assets wherein the Plaintiff retained almost all assets

with the exception of the marital home.
The ONLY: substantial changes that have occurred since the time of the divorce are those that

support continued alimony, (even an increase) and continued health insurance coverage. Since

the time of the divorce the following changes have occurred:
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- The Defendant’s health has significantly worsened. Prior to the divorce, during the
marriage, shie had 3 back surgerics that had caused her lo be in great pain. The Plaintiff
was well aware of her medical issucs and problems at the time of the matriage during the

marriage and at the time of the divorce. Since the time of the divorce, the Defendant

has had § hip surgeries, (4 of which were severe with complete hip displacia) a hip

replacement, in total 7 more surgeries from the time of the divorce. The Defendant

has also been diagnosed with allodyna caused by medication intake for numerous years
due to extreme pain.

. Since the time of the divorce, the Plaintiff’s asscts and income have increased
dramatically. At the time of the divorce, for example the Plaintiff had $5,505.00 in his
IRA as listed on his financial statement. At the present, the Plaintiff has $471,000.00 in
his IRA.

. Since the time of the divorce, the Plaintiff has purchased and now owns 2 picces of real
property, his home in Petham, NI and a vacation home.

. Since the time of the divorce, the Plaintiff’s income has doubled in years, and has
increased overall substantially. ln 2010, his gross earnings were $200,000.00; in 2011,
$222,000.00, in 2012 $100,983.00, and in 2013 his income was $141,696.00.

. Just income from his W2 in.2013 (not including business income) was $141,696.00.

. Since the time of the divorce, the Plaintiff has become the President, Vice President,

Treasurer and Secretary of the corporation, Northeast Electrical, Tnc. He owns the

company.

. According to the Profit and Loss provided by Northeast Electrical, Inc. from the Plaintiff,

in 2013, the company earned $3,447,674.83 in ordinary income. The company spent
$1,581,362.52 in salaries,

. Since the time of the divorce, the Defendant’s income situation has remained the same.

. Since the time of the divorce, the Defendant’s health has significantly declined.

The Plaintiff attempts to set forth the contention that the new Alimony Reform Act, effective
March 1, 2012, promulgated at G.L. ¢. 208 §49-53, should terminate the Plaintiff’s alimony
order as the term limits have expired. The PlaintifP’s argument and claim should be dismissed as
a matter of law. The Act cxpressly provides that its application shall be prospective only, not
retroactive. Acts of 2011, Ch. 124, sec. 4(a) (“Section 49 of chapter 208 of the General Laws

shall apply prospectively, such that alimony judgments entered before March 1, 2012 shall

7
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terminate only under such judgments, under subsequent modification or as otherwise provided
for in this act.” Emphasis added).

The Defendant maintains that the Plaintff’s complaint’s must be dismisscd and that fees should
be awarded under MGL. ¢. 208 §33.

4
Respeatfully submitled,

n yeorge,
Ry
el plrorgey,
i _5

{
A3

Attorney Alessandra E. Petruccelli
Law Offices of Petruccelh & Foster
1216 Bennington Street

East Boston, Massachusetts 02128
BBO# 653963

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a truc copy of the within Defendant’s Pre-Trial
Memorandum was this day served. upon Plaintiff VIA kf,MAIL and in HAND day of heating,
May 8§, 2014.

SIGNED under the pains and penaltics of perjury.

Dated: May 6,2014

A]essajﬁaxja E. Petruccelli, Esq.
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Commonwealth of Massachusetts
The Trial Court

Suffolk Division Probate and Family Court Department Docket No. 01D 0934
Temporary Order
Clifford E. George , Plaintiff
V.
Jacquelyn A. George , Defendant

(On a Complaint for Modification filed 8/26/13 as Amended)

Pending a hearing on the merits or until further order of the court, it is ordered that:

1. There is no remaining issue in the case relating to property
division.

2. There is no remaining issue in the case relating to health
insurance.

3, All discovery shall be completed within 60 days.

4, Further pre-trial conference is scheduled for July 10, 2014, at
9:00 a.m. :
5. On July 10, 2014, the parties shall submit an agreed statement

of facts and briefs, and the Court shall decide the remaining
alimony issue based upon those submissions.

//\X‘
Date May 8, 2014 f’J—

JEREMY A, STAHLIN
JUSTICE OF THE PROBATE AND FAMILY COURT
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Commontwealth of Massachusgetts
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION DOCKET #01D0934 -
Clifford E. George
PLAINTIFF
V.
Jacquelyn A. George,
DEFENDANT

JOINT UNCONTESTED STATEMENT OF FACTS

1. The Parties were married in Winthrop, Massachusetts on June 24, 1989.

2 The Parties were divorced on November 20, 2002,

3. The parties were married for thirteen (13) years.

4 There are no minor or dependent children of the marriage.

5. The Former Husband filed a Complaint for Modification on or about September
23,.2013, seeking to terminate health insurance coverage, remove his name from the mortgage
on the former marital home, and terminate alimony.

6. The Former Wife filed an Answer to the Former Husband’s Complaint for
Modification on November 5, 2013,

7. The Pre-trial in this matter occurred on May 8, 2014, After Pre-trial the only
remaining issue on Plaintiff’s Complaint for Modification is Alimony pursuant to MGL.¢c. 208
§49.

8. The Plaintiff claims that that alimony should terminate based on the durational.
Jimits set forth in MGL c. 208 §49.

9. According to the parties’ separation agreement, Exhibit A, the Former Husband
was to pay alimony to the Wife until the death or remarriage of the Wife, until the death of the
Husband or until July 30, 2026.

10.  The former Husband currently resides at 18 Mulberry Lane, Petham, New
Hampshire, with his wife and their child. This property has a fair market value of $450,000.00,
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according to Zillow.com with an outstanding mortgage of $280,000.00. The Former Husband
also owns a vacation home jointly with his wife, which has a fair market value of $350,000.00
according to Zillow.com and an outstanding mortgage of $162,000.00.

11, The Former Wife currently resides at 15 Short Street, Winthrop, Massachusetts
(the former marital home), which has a fair market value of $294,000.00 according to
Zillow.com and outstanding mortgage of $86,000.00.

12, The Former Husband is the owner of Northeast Electric Inc. and one-third of
Northeast Solar Service (DBA Revolusun).

13.  The Former Husband receives W-2 earnings from Northeast Electric. The Former
Husband recetved no income from Northeast Solar Service (DBA. Revolusun). In 2012, the
Company took a $40,000 loss. In 2013, the Company had earnings of $17,000. The Former
Husband reinvested his share into the company.

14.  The Former Wife was unemployed at the time of the divorce in November 2002
as she was disabled;

15.  The Former Wife is unemployed and receiving disability income as she is
disabled;
16.  The Former Husband is currently responsible for the cost of health insurance for

himself and the Former Wife (the cost of the Former Wife’s coverage is $488 per month) and his

prayer for modification of the health insurance obligation was denied by this Court on May 8,
2014,

Respectfully submitted, Respectfully Submitted,
Clifford E. George, fzﬁl’c'l ' A. George,
i Her/Attorney,

aura Messier, Esd., BBO#666980 \Widdahifa Péructelli, Esq., BBO# 653963
Cervizzi & Associates ' w Office of Alessandra Petruccelli
Attorney for Plaintiff 216 Bennington Street
350 Park Street East Boston, MA 02128
Park Place South, Suite 201 Phone: (617) 567-7750

North Reading, MA 01864
Phone: (978) 276-0777/ Fax: (978) 276-0778

Dated: July 10,2014 Dated: July 10, 2014

2
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Commonivealth of Massachusetts
‘ THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION

DOCKET #01D0934
Clifford E. George
PULAINTIFF
V.
Jacquelyn A. George,
DEFENDANT

PLAINTIFF'S MEMORANDUM OF LAW
NOW COMES the Plaintiff; Clifford E. George (hereinafter “Former Husband”) and

submits the within Memorandum of Law, in ¢compliance with the Temporary Order of this Court
issued on May 8, 2014,

L BRIEF STATEMENT OF FACTS

The-parties were divorced on Navember 20, 2002 following a thirteen year marriage. Per the
parties® Separation Agreement, the Former Husband is required to pay alimony to the Defendant,
Jacquelyn A, George (hereinafter “Former Wife™) in the amourit of $1,800.00 per month until
death of either party, the remarriage of the Wife, or-July 30, 2026, whichever occurs carliest. See
Exhibit A, Separation Agreement dated November 20, 2002, page 7 “Exhibit A—Alimony.” This

provision mierged i thie Judgment of Divotce entered on November 20, 2002, See Exhibit A,
~ Separation Agreement dated November 20, 2002, page 7, paragraph 7.

Since the parties’ divorce, the Alimony Reform Act (hereinafter “The Act”) has been

impiemented, ‘which places term limits on alimony based on the length of marriage of the parties.
The Act, along with other material changesin circumstances regarding a refinance of the loan on
the f01m§r m_afital home-and issues regarding health insurance, warranted the Former Husband's
filing of Complaint for Modification on August 19, 2013.

The parties and counsel attended a pre-trial conference on May 8, 2014. Following the pre-

{rial conference, the Court issued a Temporary Order stating that there is no remaining issue as to
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property division and health insurance; The Court also scheduled a further pre-trial conference,
at which time the parties shall submit briefs upon-which the Court shall decide the remaining
alimony issue. See Exhibit B, Temporary Order dated May 8, 2014,

Whether the Former Husband’s alimony obligation should be terminated pursuant to the
Alimony Reform Act.

I, BRIEF ANSWER
The Former Husband’s obligation to pay alimony should have ended on March 20, 2012
under the Alimony Reform Act, Pursuant to- M.G.L. ¢. 208, §49, the length of alimony shall not
exceed 70% of theiumber of months of the marriage. Thus, since the parties were married for
13 years (160 months), Massachusetts law dictates that-alimony shall-end afler 112 months (70%
of 160 months), or March 20, 2012.
IV. LEGAL DISCUSSION
L. Standard for Modification and Application of Duration Limits under Alimony
Reform Act

To be successful in an action to modify a judgment for alimony or. child support, the
petitioner must demonstrate a material change:of circumstances since the entry.of the earlier:
judgment. Schiller v, Schuler, 382 Mass. 366,368 (1981). The At specifically addresses the
‘issue of modification of éxisting support judgment, allowing for the retroactive application of the:

durational limits-as set forth in the Act. Speciﬁcally,--‘Sectimx'i?(flg) states that“existing alimony
juégxnenls that exceed the durdtional limits of section 49 of said chapter 208 shall be deemed &'
material change of circumstance that warrant:modification.” This language clearly shows that
the legistature intended the temporal reach of the statute to include non-surviving judgments in-
‘effect as of the enactment of the:Statute, allowing the. Couit to.apply the durational limits to
judgment entered prior to.March 1,2012.

The Act sets-forth specific guidelines regarding the dusation of general term alimony, and
Section 4(b) of the Act states'that “existing alimony awards shall be:deemed general term
alimony.” In‘pertinent part, “if the length of the marriage is fifteen years or less, but more than
ten years, general term alimony shall continue for not longer than 70 per cent of the number, of
months Ofthe marriage.” M,G.L. c. 208, §49(a). In the instant case, the parties were married {br
13 years, or 160 months, which, in turn, dictates that alimeny ends afier 112 months (70% of 160
months), or March 20, 2012.

2
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The-Act provides for a deviation from the durational limits only “upon a written finding
by the-court that deviation beyond the limits of this sectlon are required in'the interests of
Justice.” M.GL..¢.208, §49(b). The Former Wife has argued a continuing need for alimony
based on her declining health. The Former Wife had health. concerns throughout the marriage,
which wére exacerbated by severe eating disorders as well as addiction to alcoliol and |
prescription and pain. pills and other drugs, for which she'sought repeated treatment throughout
the marriage. Even if the Court did consider the Former Wife's declining health argument, the
Wife has substantial resources at her disposal, including $40,000.00 in her bank accounts. The
Wife received SSDIincome (which has increased since the date of divorce, from $680 per month
to.approximately $1,200-per month), she stands to receive substantial inheritance from father,
and according to her Financial Statement, she carries only $750 in debt, The equity in the former;
marital home (which she retained in the Separation. Agreement) totals approximately $208,000.
The Wife has acknowledged that she recently received an offer-to purchase the home (Which is
not listed for sale), Further, the Former Wife has been in a relationship with the same man for

nine years (and recently posted-on social media that she.received a diamond ring for their nine
year anniversary).

| Given that the Former Husband’s statutory alimony obligation ended on March 20, 2012,
the Husband's has actually overpaid in the amount of $43,200.00., Deviation from the Act would
result in substantial injustice to the Eonncr.‘H_quand:by way of overpayment. Asa result, the
Former Husband should-be entitled to relief, in the forim.of cessation 6f:alimony.
2. Ripeness of Claim

Section 5-0f the Act:provides a timeline for the filing of “any complaint for modification

filed by & payor-under section 4 of this dct selely because of the existing alimony judgment
exceeds.the duratiorial limits of section 49.” Emphasis added. This Section states that “payors:
who were married to the-alimony recipient 15 years or less, but more.than 10 years, may filea
modificdtion action on.or after March'l, 2015

The.applicatiori of the Section 5 timelines is addressed in Holmes v, Holmes, 467 Mass. 653,

661 (2014), The Holmes case involved a complaint for modification filed by the payee spouse as

(o the:amount of alimony-arid & counterclaim filed by the'payor spouse in regards:to. the duration

‘of::al.imoﬁy ordered by the trial court judge. The Court considered the timelines in a footnote,

writing that “the complaint for modification in this case was filed by the recipient spouse (wife)

not the payor spouse (husband) and the:husband’s counterclaim was-not based solely on the
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absence.of a durational limit in the divorce judgment” finding that, as such, the trial court judge
“was obligated under §4(b) to modify the divorce judgment so that the duration of alimony did
not exceed the limit established in G.L. <. 208, §49(b)(4), unless the judge found that deviation
from thie-durational limit was.warranted” Id.at FN 9.

In the instant case; the Former Husband raised multiple claims in his complaint in regards to
continued health-insurance coverage. and his obligations under the mortgage. As the Former
Husband’s Complaint for Modification requesting modification of multiple terms of the
Separation-Agreement, and requests for relief did not solely rely on the durational limits, this
Complaint for Modification is propetly before the Court.

Further, the application of Section 5 would produce an inequitable result. While the body of
the Act makes clear that alimony obligation terminated on March 20; 2012 (eleven days after the
Act taok effect), Section 5 suggests that the Former Husband would be responsible for paying
alimony for three years following the enactment of the Act, Calculating alimony-at $21,600 per

annum. (1,800 multiplied by twelve months), this-would result in averpayment of alimony in the
amount of $64,800 if he were compelled to wait until March 1,2015ta file his claim to términate,

support..

¥, CONCLUSION
The Former Husband’s obligation to-pay alimony ended on March 20, 2012. To require
the Husband to continue to pay-alimony after his legal cbligmion to.do so ended on March 20,
2012, is prejudicial.
R HEREFORE, the Plaintiff requests that this Honorable Court terminate the Former
Husband’s.0bligation to'pay alimony and for such otherrelief as this Honorable Court deems just
-and equitable,
Dated: July 10, 2014 Respectfully submitted.

Clifford E. George, ‘
By His Attomey, f

LA U y

\ /Lura Messier! B, 330#666980
* Cervizzi & Asseciates

Attorney for Plaintiff
350 Park Street
Park Place Sauth, Suit¢ 201
North Reading, MA 01864
Phone: (978) 276-0777¢ Fax: (978) 276-0778
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- AGREEMENT made this ?ﬂth day of November, 2002, between CLIFFORD R.- m

] GEORGB of"Lyndf eld, Bsséx County, Massachusetts, (hereinafter referred to a:s th'e Jkum&")

and JACQUELYN A. GEORGE of- Winthrop, Suffolk County,. -Massachusetts (heremaﬂer
mfcrred to as the "Wife").

WI'WESSE’II{ THAT:;

WHEREAS, ‘the Husband and 'Wife were married in Wmthnxp, Massachusetts on June
24 1989 '

'WHEREAS, the pattxes hm had no children by their marriage;
" WHEREAS, serious dxﬁ‘crenws‘ have arisen between the Husband and Wife; and the: .

© parties. have beea l"iv'ing .separate and apart since May 23, 2001;

. WHERRAS, the Hushand has filed &' Complmnt for Dworce in the' Suﬂ‘olk Proba:e and
Family Court (Docket No, ¢1D 0934} and ’

WHEREAS, it is.now. desired and mzended and by this:iristrument to make 8 final and.
complete scttlement of all matters relating to property and estate rights in.case of the death of
qithq;; &l other rights a'ind'obli_gaﬁons;aziéx’ng from thé marital relationship, current arrangements -

, for-ialimoﬁy and Talt othcr matters which should be. setfled in view of the. impending divorce '

pctxtmﬂ -
NOW,; THERBFORE in consxderahon of the mnmal pmmi'm, c:ovenants and

agreements hz-rmnaﬁer eonm-med, it is mutually agread between the Husband and Wife that; '
I, Commencing thh thie. date of this Agreement, the. Husband and the foe may live Y

separate and apart from one another for the: mt of tbcu' hws. Each patty agmes to rcspect the

privacy of the other. Thc parties do not: mtmd 10 establnsh.a restraining order,




® R
2 ‘Ihcﬁushandanﬁthcﬂﬁfeslmllhavctbcnghttodwposcofhmorhapropenyby
S Will or otherwise, i o such mainer aseach may in bis or her uncontrolled discretion deem proper,

subject o ths terms, conditions and obligations of this. Agrewwm and neither one will claim any
mtcmst in the estate of the other, except to.cnforce any: ebl;g&tzon tmyosed by this Agreement,

» 3 Bxcept for. any cause of action for d:vome, or any mﬁrmcment ofany thate and
Family Court Judgment concemning dissolution of the marital relauonshxp, or to. enforce the
prcmsxons of this Agreement in any Court, the Husband and the Wife mutually rclcasc and
fomver dxschargc each other from - any aad nll _actions, suits, debts, claims, demands and
‘ . obhgatnons whatsoever, both- atlawand i in equlty, which either- ofthcm has ever had, now has,
© may hmaﬂer have against the other, upon or by réason of- ‘any matter, cause or thihg up to the
" dte of this Agrcmmmt, including but not jimited to claims ageinst cach othiers property, it being

the intention of the parties that henceforth there shall exist as betweenthcm only such rights and

‘ obllgatmns 85 are specifically provided for in this Agmement i

' .4, 'The Wife shall  perform fhe obl&gahons of any dontract and pay any debis, charges
or hab;litias cmcred into or mcurred by her mdmdually Tha Wife warrants, mprmnrs and
agreca that she. has not contracted or inourred, and that shie will not hm:aﬁcn‘ «contract or incur
my debts, charg&a or liabilities whatsoevet in the- Husband's name ot for whxch the Husband, his
legal represenmuvas, or his propeity or estate wxli or may become lmble The Wife ﬁmher
. covenants at gl tlmes 1o hold the Husband free, hamﬂass and indemnified fmm and against ail '

- dcbts, charges and habzhues hm'embefom or hcreeﬁer cantracted or mcurred by !m: in breach of

me pmwsmns of thw pamgmph and fmm any end ali msomhie attomeys* fees, cosgs and
' expenses mmlmxi by tha Husbandas a mntt of anysuch bmach .

" 5. The Husband ahall pcrt‘oxm the: obhgstxons of any contract and pay any debts,
chargus or lisbilities entered into or incurred by him indmduul!y The- Husband Wwarrants,
repreatnts and agrees that he has not contracteﬁ or incugred,-and that he wﬂ! aot hereafter
_ contract or inéur any dcth. cha:ges or liabilities whn(soeverm the Wife's name or for- which the
| Wite, bar legal wpreseatatst, or hér pmpmy o estate wxﬂ Ot may baoome liabIe. The
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costs and expenses incurred by the W:fc as atesult of any sm:h breach,
6.  ‘The provigions of the Agreement may. not be changed or modified except. by a
witten instrumeit signed and aéknowledged:in duplicate by the Hsband sud the Wife, or by an:

. énder or Judginéat of Modificétion saiered by the Suffolk Probate and Family Court.
ST mpﬁa&th;s:ﬂf” mightshall:bie? submmea*‘m&méconi’t‘ and' mcotpe

| i'm,: A TR DLLEC TRG [ 155 Mt uhhal SORCIR SR § S SO S g S LA

srdudgy

Stafedinfa

miﬁ'“ﬁq'fmaejfendentﬂegahsiguﬁcanc&gexegptsthatgmﬁpmpmdmsmneprcmswnserefe:jenceds;%i??‘-:: 1"
il Exhibit Cisbillsrvivehie Jidigiient i be tereat b[iidmgmponthopaﬂms.% - |
8. The Husband and the Wife acknowledge- that this Agwemem contains the entire
Agmmcnt between the parties hereto and that there are no- agrecmmts : promises, terms,
condztmz‘xs or. understandings and no representation or inducements lea_dmg to the execution
hereof, cxprossed or implie;d other than those herein set forth and that no oral statement or prior
. wmten matter extrinsic to this Agreement: shall have any force or effect. The parties rcpresem
. and ac!mowlcdgc that eich: has ful]y dcsm‘bed his or her incomne, assets and liabilities to'the
" oter party to the biest of bis or ber Knowledgo and ability, both orally and otberwise and by the
exchange of copies of 'Ment"Pmbatgi'Coun'Supplemc;;ta] Rule 401 Financial Statements to be-
filed by 'eéch'hi'*them with the Suff‘olkProba&%ﬁd Farixi’l“y Coutt which have been sp'eci’ﬁcally ‘
.relied on by the parties, Bach party: has: -carefully. conmdcmd the financial’ resourm, Iiablhtws
and expenses  of the other and of themselves, and. the within Agremmt iz executed based upon
‘ the said knowledgs of each, . -
- 9 The Wife-accepts the covmants of the Husband as: set foxth in th:s Agreement 83-&

L&

~ full and: complete settiement of the Husband's obligations to pro_v:dc her with an equitable
division of property, and the Wife agress to mdemmfy and bold:the Husband harmless from and . .
against any loss, cost or damage (including reasonsble attomeys’ fees) sufféred by the Husband °
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10, 'The Husband accepts the.covenants of the Wife as set forth in this Agreementas a
- full aod complete sett[eme:}tiof’me Wife's obligations to. provide him with an equitable division

“ - of propetty, and the Husband agrees to indemnify. and hold‘”t’haw{fc baxmlcss, ﬁ‘qinvand -against

any sums-which the Wife is required fo pay as 2 result of a breach of this Agreement by the
" Husbend,

:11*_ The pames acknowlcdgs that thcy are ::timg into tlus Agreement freely and
volumanly, that they have ascertained. and weighed aﬂ the facts and mwummnces mw!y t
mﬂucncc their judgment herem, that  they have had the. opportunity to mk legal adwco
independent!y of each other; and that they clearly understand ami agsent to. all the' provisions
hereof. T )

12, Thisinstrumentis excouted and delivered iri the Commonvwealth of Massachuseits

. and shall be construed and take eﬁ’actmdcr and in accordanoe with the: !awa of Sﬂld State,
! ',13.' ( Thls Agreement is executed in. five- (3) counterparts, each of which shall be
dc;c,m@d an original and'all constituting together one and the.same mmunent, this being atie of
ﬂm bounterpaﬁs. 2 -
|  J4.  Thefailure of the Husband or.of the Wife: fo ms:st many instance upon the strict
pf;xforfnancc of any of the terms hsmf shall not be oonstmed 25 8 waiver of such tcnn, and such
~term shall nevm'the!ess continue in fulI force and effect,

15, Whenever called upon to do 50 by the otber party, each. party shall execute,
achxowieﬂge and deliver m or for the other party without: consldcranun eny and sll deeds,
asslgnments bills of sale or other imtmmcms necessary or converient to carry out the pmvlswns
of thig Agreemm, or that may e raqu:mﬁ by the mhe: party fo sei! transfer, convey, encumber
or othmvxse dmposc of my property Yiow ar hereaﬂer owned by such other party.

-
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‘any. loss, cost or damage '(imlixding,masonéblc attorneys' fees) suffered by the Wife as a result of ‘
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| 16.. " There:are annexed hereto and mréby made a part hereof Exhibits A, B, C, D, E

"and F. “Tho Husband and Wife agree to-be bound by, and io perform and carry out all the terms

*of the ssid Exbibits to ﬂw.samgcﬁxmias«.ifcacli of said. Exhibits was fully set forth in the text of
‘this Agreemeat, | ) ‘

. Signed this 20th day of November, 2002, | . -
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‘COMMONWEALTH OF MASSACHUSETTS

Noveimber 20, 2002
Before. me pmonaliy appeared CLIFFORD B. GRORGE and acknowfadgad his
execution of the foregomg Agreement {0 bchls free act and deed.

-

COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. Novcmh¢r20 2002

‘Before me: pemomuy appemd JACQUELYN A. GEORGE and acknowledged her
' fexecu&onofthc fomgomgAgteemnttobeher freg ot and deed.




| i Lﬁﬁoummcmg@onthea firstiiday:of;the: month;following..
- w:Agreemenf satd ol e et S R i RNt there
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eDollars;per;month. . The; paym&n‘
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~‘~pa ahmohy

AT s g ot ’
~of the. Husband "'iicaqx, thigzesh
DA S M *

Wlfe‘a death, the Wite §“‘r‘c’hi‘aﬁié§b“ér"}uly 30%26 -
r '2. Al alimony payments required. by. Paragraph 1 above shall. be tucludible in ’
ncome by the Wife and deductible from. inoomc by the Husband on his or ber foderal and state
mcomvtaxrem :

'-3»; . In-the event that the foe teceives o gift-or inheritance which is' in-excess of

'Dwenly Five. Thousand (’325 000,00) Dollars, -she- shal! within 7 days of hcr recctpt thereof, -
nonfy the Husband of the amuunt she has Tectived. ' | ' '
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1. - TheHushand shall maintain, at his own expense, the Wife as a beneficiary
- of his curzent policy of medxcalmmmme {or cﬁmablg-poﬁciex)ﬁ until. the earliest to
occur of. his death, her death or-her remarriage or July 30,-2026, at w'hich point his.
obligation will terminate, The Husband agrees that he will not teke anﬁppm?c:au"y action
. to cancel such insurance. coverage. Ini the event that the Wife is'no longer éligible: for
coveragc pursuant'to this: Paragraph 1 (because, for example, the Husband remarries) but
‘may continue 1o be covered On a'nder‘gt an additional cost, she shall remain eligible and
"t Husband shall pay any such additiorial cost, In the-eveat that the Wié is no longer
eligible for coverage'through the Husband’s employer or former employer, cither party
. may file a Complaint for Modification to request that the Probate Court determine how
the cost of the policy should be paid. Untila determination is maéeby the Ptobate Court,
' the Husband shall :pay any and sl cosis sssociated with in individual ‘Thealth msumnce
- policy for the Wife which is comparable fo the.medica] coversge he is now fngviaing.
The p:wisio;s-of Exhibit B, Paragraph 1 shk'ﬂ ‘be deemed 1o satisfy ﬂic#s;x_;imnenfs;—of K
- MGL. ch. 175, §11DI andM {G.Li ch, 208, §34,
2, Upon wmten request by the WIfG the Husbauti shal] forthwith deliver mdonce-
of the health insurance coverage required by him for the Wife. '

3. The. Busband shall be: saiely responslblc for ﬂma medical and dmtal expenses of -

' h;s not- paid fotorrelmbumd by: the medical insurance in effect for him at. anytimcaﬁnrthe
‘date of the- exmmlan of this Agreement and shali not seek oonm’buhou on acconm of such
| expcnses from the Wife,

. 4 The Wife shali be solely responmbie for:those Tedical and dental expenses sof

‘hers not pazd for o reimbursed by the med:cal msammm effect for her at any time after the
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L. (s) The Husband and "Wjifcﬂ own the lsnd and building: located at:lil

- Short Street; Wimhmp, Massechusetts (the “Premiscs"). The partios represent that they have not

’emumbered the Fremmes except by a first mottgage of appmxxmately One Hundred. Sixteen

’ﬂzousand ($£lé,000 00} Dollars. ' ,
. - {b) Comcncmg on’ ihe first day of the montb followmg the date of the execution of
' Wife shall be mquns:b!e for and sha‘ll pay all of tha expemas in cornnwnon ‘with the Premises,
Amcludmg but not hm:tcd to: pnnc:pak md mest on the existing first mortgaga, iwmn owner’s
‘insurance zmd real cstate taxes, ufilities and maintenance and repair.

(¢}  Simultaneously with the execution of this Agreement, the Husband |

shal escsute and dliver  qitelim deed o the Wit conveyiag afl of bis ight ttle and itereat. .

in and to the Premises to her, subject to the mortgage and home eqmty line; '

| 2.  The Husbna&‘m‘véby réleases m the Wife any right, title or interest he may-
have in ﬂ)c following pmp@ﬂy wtnch is t0 beretained and owned exclusively by the Wife:
‘ (a} The account standing i hcz ‘name at Fleot Bank; |
(b) - The furnituire and furnishings in tho,’ Premiges; . - ‘ '
© The automobile in'the Wife’s name. o ‘
4, 'The Wife heceby releases to the' Husband any right, title or interest she -
méy have in th_e: following propety which is to be;re;aine& and- owned -exclusively by the
Husband: ' o
- (a) Two txmesha:cs at Disney Wotld owned with his sxblmgs,» o
' ('b‘) The personal propeny now in lus possessxon, - C? %

.!
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Hig Individual Reuremeut Account at Fldcbty,

Hig i interest in the Northeast Electric Ret:rcmmt Plau
"His-interest in Northeast Elecitric, Inc.

His checking and savings accounts.at Fleet bank;

His stockin Fidelity; .

The cash surrender yalue in three life h:suraﬁcei policies. in. his
siame with MFA and MML, subject to the provisions of Exhibit B
.hcl.c.w: ‘

The Mako 25'boat,

5. Within six(6) monthi from the: datc of cxccutlon of thw Agreement, the Husbanﬂ
shall pay fo-the. Wife the sum of Three Thousand Five Hundrcd {SB 500.00) Dollars to cffectuate

an eqmtable dwmon of the assets




SCELLANEOUS

1, ‘The Husband and Wife: acknowkcdge and agmc that ncxthf:r shall make any clxum

against the other for counsel fees. or expert witness fees in connection w:th the negotiation and

' drafting of this Agreement or any.divorce proceedings initiated by either of. them o resulting in

a Judgméat Nisi incorporating the fems of tho within Agroement, and the parties furter agree

that eéehgshall bear thé cost, be soiely"res;k'msiblé for and shall pay the costs and fees of the
attotngys, appransers and other experts: wﬁamed by them respectively. -

2. (@ lﬂLf&’&.Dst The Wife shall be ﬁllly respansibie for and shall pay any-
" and all hab:lmcs incurred by her, including legal fees and soy: othier debt.
(b)  Husband's De hts: ‘The Husband shail be fully rcspanszhle for and shalt

pey any and gll~liabﬁ1txcs;ms:md byhzm, zpclmimgatpamgys. fecs and any other dcbt.

j‘m ‘
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EXHIBIT“E}

1. The Husband shall mainbain in full force:and effect.the. employment-related life -
" insurance on his Tifé having & death enefit no less than Three Himidred Thiousand ($300,000.00) |
'. Daltaré .111;: proceeds of which .shalt be payable to the Wife. The. Husband's: obligation to
mamtam gaid: life i umurance shall terminate- npon. the Wife's dcath the Husband s death; the-
Wlfﬁ s remarriage.or July 30,2026,
9, Upona mquest by the Wife, the Husband ghall pmvxdo evidence annua!ly that lhc
. hfo msuranc»e pohcy(s) ls in ﬁxll fomt; and effect, ’

13
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INCOME TAXES

L Each party repmmts and warrants fo the other to have duly paid all income
taxcs, state and federal, on all joint returns heretofore filed by the parties; that to each party's

’ pendmg

2; - I thersisa deﬁclency assessment in-connection with any of the aforesmd retums
(heretofore or hereafter filed), the party résponsible.shall notify the other immediately in writing.
He or slic-shall pay the amount ultimately determined to be due thereon, together with interest

_‘end penalties, and any expenses that may be incurred if he or-she decides to contest the
assessment

-3. The party responisible shall in all respects xndcxnmfy the other against, and hold
him.or Her harmless from, aty deficiency essessment or tax liens arising out of any joint refuin
heretofere. or hereafier filed by the parties, as well as sny damages and expenses whatsoever in
connection therewith. Bach shall keep the other fully informed of any and all steps taken by lum
or her w1th respect to a deficiency assessment,

4, The term "party mponmble" shall mean that party wha is in equity end good.
coniscicnce responsible for any tax deficiency or lien. If both parties. are cqually responsxh!e,
they shall share equal ly the responm’bmw for any defense or payment,

: 5. Ifthereisa reﬁmd on any of the afamsaxd rcmms it shall belong to both parties.
- equally, .

«
¥

6, For calendar year 2002, in’ the event that fhe parties do not file a joint Pederal

- ‘income fax return, the: Husband shall be entlt!eti to claim the real estate tax and mortgage interest

. "deductions for 81 months in which he paid said expenses, prior to the' date that the glimony
nblzganun pursuant o Bxhibit A coinmenced. Begifming: with the month in - which the Wife -
' receives her first alimony obligation and begins to-pay the mortgage, she shall be emxt!cd fo

« olmm the rcalcstate tax and morigage. mtercst deéuctxon :

14

- knowledge no interest or penalties are due-and owing with respect:thereto on income carned byi
cach, no tax deficiency- ‘proceeding is ptmdmg or thicatened. thereon, and no audit thereof is




Commonwealth of Massachusetts
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION DOCKET NO: 01 D 0934

Clifford George,
Plaintiff,

V.

Jacquelyn George,
Defendant,

SUBMISSION OF THE DEFENDANT, JACQUELYN GEORGE IN SUPPORT OF HER
OPPOSITION TO PLAINTIFE’S REQUEST TO TERMINATE ALIMONY
BACKGROUND:

a. On September 23, 2013, the Plaintiff filed a complaint for modification. In that
complaint he requested modification of several terms of the scparation agreement
that the parties entered into in November of 2002.

b. He requested that the alimony provision of the parties’ separation agreement be
terminated solely because it exceeded the durational limits set out in Section 49 of
MGOL ¢. 208;

¢. That the health insurance-order be terminated;

d. That the Defendant refinance the former marital home to remove the Plaintifi®s
name from the mortgage.

e. ‘Specifically, the Plaintiff prayed: “the health insurance has. increased 100% of the
originul cost, the Plaintiff"s ability to secure oredit on behalf of his business hay heen
negatively -fmpacred by the Wifels refusal 1o refinunce the morigage in ker own ‘name,
and her refusal io refinance to vbtain a lower interest rate, and pursuant 10 the terms of
the Alimony Reform Act, MGL c. 208 8§49 the term of alimony has now expired due-1o
the length of the parties' marriage. Also the Plaintlff has remarried and has-a child, and

the cost of alimony and health insurance everafe (sp} have become prohibitively

expensive.”
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f. The Defendant duly apswered and counterclaimed as follows: “The. Defendant
denies the allegations contained in the Plaintiff"s complaint, calls upon him to
prove g substantial change in circumstances and claims that the parties had an
agreement which she performed after the execution of the agreement, all (o, be
proven at trial,  Further, the Defendant.maintains that the Plaintiff’s elaims are
barred due to estoppel, waiver, accord.and satigfaction, are barred in conjunction
with the Alimony Reform Act MGL c. 208 §34 & §49-35, and that the complaint
Jails to stute a claim for which relief can be granted,” The Defendant requests
attorney’s jées and costs, and requests thar the Plaintiff’s compliint be dismissed.

g. The parties conducied discovery, and on May 8, 2014 bad a pretrial hearing.

h. After hearing, the court deténmined that all-of the prayers of the Plaintiff, except
for the termination of alimony based on the Plaintif’s-assertion that the alimony
provision in the parties agreement were moot and that there was not a substantial
change or facts that eould support the Plaintiff’s contentions.

i, The court found that the Plaintiff’s financial circumstances had in fact improved
and that his claim regarding increased heglth insurance cost were not reason to
terminate or reduce the-¢laims in his modification action;

J. The Court found that there ‘was no order in the underlying separation agreement
refative to refinancing the former muarital home, and that the facts and
circumstances claimed by the Plaintiff were not sufficient to. warrant a
modification action;

k. The Courtiordered that the parties make submissions on the alimony issue which

was the Plaintiff's oply remaining claim of his Complaint for Modification.

ARGUMENT RELATIVE TG ALIMONY

The PlaintifPs Modification of the Alimony provision of the parties’ separation.agreement fails
as d mattgr‘uf law, The parties were married on June 24, 1989 and were divorced on November
20, 2002. The parties were manied for THIRTEEN years. At the time of the divorce the
partics.entered into 4 separation agreement. Both parties:were represénted by counsel, and the
Plaintiff had the same attomey that is representing him in this action. The parties agrecd in their

separation agreément that each would perform the obljgations contained within the agreement,

- R.G6 -




and that it was an equitable division of property. According to Exhibit A of the partics
scparation fAgreement entitled, “Aiimony“ “commencing-the first day of the. month following the
execution of this Agreement and on the firsi gf each woth thereafier, the Husband shull pay to the Wifé as

alimony, for her support und maintenance , the sum of One Thousand Eight Huidred (31800.00) Dollars

* per month...The Husband's .obligation. to pay alimony to the Wife: shall terminate upon the carliest to

occur of the Husbund's-death, the Wife's death, the Wife's remarriage, or July 30, 2026 See Exhibit

A, attached hereto and ingorporated herein. According to Exhibit C of the separation agrecment

entitled, “Division of Property” “the Wife: shall be responsible for and pay all the expenses in
connection with the Premises (narital home) inchaling but not timited to: principal and interest on the
éxisting first. mortgage, home owners inswrance and taxes; wtilities maintenance and repair."
“simultangously with the execution of this Agrecment, the Husband shall execute and deliver-a quitclaim
dead to-the Wife donyeying all his rig_}u, title-and Inferest in-and 1o the Premises to her; subject to the
mortgage and home gquity liné"  See Exhibit' B, atached heréto and incorporated. herein.
Accordih,g to Exhibit € of the scparation agrecment cntitled, “Division of Property” “the Wife
hereby releases to the Husband any right; title or interest 8he'may have in the following property
which i$'to be retained and owned exclusively by the Husband:

Two timeshares, at Disney World gwned with his siblings;

The personal property now in his posséssion;

His Individual Retirement Account.at Fidelity;

His interest in Northeast Elecirie Retlrement Plan;

Hix interest in-Northeast Electric; INC,

Hii ¢hecking und savings accounts at Fleet Bank;

His siockdr Fidelity; S

Theccash surrender valug in three life insurance palicies it his name with MFA and MML;
The Miko 25 hoat;

Real Property located at 1200 Salem Streer Unit 144, with a fait market value of
$350,000.00.

S EETS R AN T

On Novemiber 20, 2002 the Plaintiff submitted a financial statémént to the Probate Court.and

signed the financial statement with-the following certification: “certifying under the penalties of
perjury that the iriformation stated on:this Financial Statementand attiched Schedules if any. is

complete, true -and .accurate, [ understand that- willful misrepresentation .of any of the
informaition provided will subject.me td sanction and may result in criminal charges being, filed

agninstme.” See Exhibit C, attached héreto.and incorporated herein.

The ‘financial statement filed by the Plaintiff in 2002 does not state a value. for his Northeast

Rétirenient Ptén. The financial statement filed by the Plaintiff in 2002 daes not state a value for
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his business, Northeast Electric, INC, The Financial statement only mentions he. bas 55%
ownership interest. See Exhibit C, attached hereto and incorporated hereir.

The Alimony Reform Act of 2011 which amends MGL ¢. 208 became effective as:of March 1,
2012. The Act reformed Alimony in the Commonwealth of Massachhsms and made numerous
changes to the Law, including establishing categories of alimony, sef out principles by which the
amount and maximum durational limits of each category of alimony are to.be.determined; and
'.sct out guidelines about the términation and suspension of alimeny awards: The act also changed
the inte;piay between property division and alimony awards; directing the courts and litigants
thal alimony: judgments are 1o be made under the operative provisions of the new sections 48-55
as of March 1, 2012.. The Act preserves the authority of the court to deviate from the statutory
limits on the duration and amount of both general-term and rehabilitative alimony, Section (53)
provides that the court may deviate from the duration and amount limits with respect to those
two forms of alimony upon written findings that such deviation is “necessary.” Section 49(b),
which concerns general. term-alimony only, states that the court may deviaté beyond the tiui_c
Yimits set forth in that section upon written findings that the deviation Is necessary .and in. the
interest of justice, Un&cr. section 5 of the Act, modification actians filed solely because existing
alimony judgments exceed the duration limits. set out in Section 49 may ONLY be filed with in
the following time limits: “ou_or AFTER March I, 2015, if the parties were married fifleen

(13) years.or less but more than fenn years.”

In the case at bar the Plaintiff has filed a modification of the ALIMONY SOLELY based on the
durational limits of section 49 of the Alimony Reform. Act. (See. Plaintif’s Complaint for
Modification). The I?!aimiff states this- contention in his. complaint for modification. The
Plaintiff has attempted to try to cloud the issue by claiming that bis modification should succeed
as he- moved to modify other things as well as alimony, That fails as a mattér of law, The
Plaintiff”s other prayers (which were denied relief outright by this Court-at Pretrial) have nothing
1o do with alimony. They.are-completely separate issu¢s, and should not-have been filed in the
first place as there:was no basis in the Jaw and fact presented by the Plaintiff. The Plaintiff is
now: attempling to- circumvent the clear statutory parameters by claiming _ihat his. modification
action had other unrelated counts, therefore,. as it wis not just a modification. of the alimony
pursuant o MGL ¢, 49 that he does. not need to follow the statitory requirements. That
argument is without merit and should be dismissed. The Plaintiff is'not seeking 10 terminate

alimony on ANY OTHER basis other than the durational limits. The statute is clear, as the
4
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parties were married for 13 years, the Plaintiff-may not file-such an action UNTIL MARCH 1,
2015. The Plaintiff filed this.action on Scptember 23, 2013.almost two years before the statute
allows.

Even were the Plaintiff able to bring this-action in conjunction with the statute, modification in
this.case is not just; -and deviation beyond the limits set forth in the Act is clearly in the interest
of justice. The parties were divorced in 2002, The. parties, with the assistance of counsel drafted
a separation agreement by which the parties agreed to numerous. items. and most importantly
-agreed 1o property division. and alimiony. At the (ime of the divorce, the PlaintifP's financial
statement indicated that he was earning $85,800.00, per year. At that time, he agreed to a set
alimony payment for:a FIXED period of time and in exchange, for waivers of significant assets
owpeda by the Plaintiff: In addition, al the time of the divorce, the Defendant had significant
medical issues and:as such, the Plaintiff agreed to. pay for the Defendant’s health insurance in
consideration theieof, for a fixed period, The fixed period, as contemplated by the parties was
until JULY 30, 2026. The fixed-period ‘on the alimony, was until' July 30, 2026- the sanie. The
partics did not choose that date at random. The padies chose that date because it was the date for
which the mortgage on the inarital home matured. Th'e‘partics SPECIFICALLY contemplated
these:dates for a reason, the Defendant was.unable to work atthat-time, and as an asset division
under G.L. c. 208.§34, the parties agreed to alimony payments as well as a division of assets
wherein ‘the Plaintiff retained almost all. assets with thcfc«xc‘eption,of the marital home. The
Defendant’s health was a 'sigriiﬁcant factor at the: timé of the divorce and. at the time the parties
made the agrecments contained, therein, Since-thiat time, the Defendant’s health has significantly
worsened. Priorto the divorce, during.the marriage, she had 3 -back surgeries that had caused her
to be in great pain, The Plaintiff was well aware of her medical issues and problems at the time
of e marriage- doring the marriage and -at the time of the-divorce. Since the time of the
diyorce, the Defendant has had 3 hip surgeries, (4. of which were severe with complete hip
displacia) o hip replacement, in total 7 more surgerics from the time of the diverce.. The
Defendant has atso been diagnosed with allodyna caused by medication intake for. numérous
years dueto extreme paiﬁ. Since the time of the divorce, the Plaintiff’s assets and income have
Mﬂ_;}_{s‘g@@ﬁ@l}x At the time of the divorce, for example the Plaintiff had 55,50'5‘00 in
his IRA. as listed bn,'ljis.fﬁit,anéia!,smwmém. At the present,.the Plaintiff hag $471,000.00 in his
IRA. Since the time of the divorce, the Plaintiff' has purchiased and now owns.2 pieces of real
property, his home in P¢lham, NH and a vacation home. Since the time of the divoree, the

5
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{ Plaintiff’s income has doubled in years, and has increased overall substantially. In 2010, his
o gross eamnings were $200,000.00; in 2011, $222,000.00, in 2012 $100,983.00, and in 2013 his
income was $141,696.00. See Exhibit D, (Plaintiffs Financial Statement dated May 8, 2014)
Since the time of the divorce, the Defendant’s health has significantly declined. The parties
clearly contemplated the term of alimony to be in conjunction with the mortgage payoff for the
marital home. The Defendant can not afford to pay for the mortgage and the rent. Her only asset
is the marital home. Her opportunity for income, employment and her station in life have just
worsened from the time of the divorce. The parties clearly contemplated her health condition at
the time of the divorce, and clearly contemplated a swap of assets and entangled it into an
alimony award. The Defendant’s security and division was that she would receive alimony until
such time that the mortgage for the home was paid. The parties contemplated this, and that is
why they chose the date of July 30, 2026 as the termination of alimony date. The Plaintiff knew
his obligations at the time of the divorce, and he entered into a contract with the Defendant
knowing her medical condition, and lack of financial opportunity. The Plaintiff now raises his
obligations pursuant to the terms of the contract he signed as a burden on his current financial

situation and his new family. He knew his obligations at the time that he signed the agreement.

he knew, and knows the Defendant has significant medical issues. He knows that she is unable

to pay the mortgage. He walked away in 2002 with his business, a home, and since that time his

finances have significantly improved. He is now trying to utilize a new law to evade his

responsibilities under the contract: that he signed in 2002. Clearly, even if the Plaintiff could
bring an action pursuant to MGL c. 208 §49, the court would have ample grounds under the
circumstances to deviate beyond the durational limits as it is clearly necessary and in the
interests of justice.

Wherefore, the Defendant, J acciuelyn George respectfully requests that this Honorable Court:

1. Dismiss the Plaintiff’s Complaint for Modification of Alimony based on the durational
limits set forth in MGL c. 208 §49;

2. Award her attorney’s fees and costs in connection with the defense of this action;

3. Any and all other relief this Honorable Court deems suitable under the circumstances.
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Attgmey Alessandra E. Petruccelli
Law Office of Alessandra Petruccelli
1216.Benmngton Street

East Boston, Massachusetts 02128
BBO# 653963

CERTIFICATE OF SERVICE.

the within Defendant’s Submission was

Diday of hearing, July 10, 2014

The undersigned hercby certifics that & true copy o
this day served upon Plaintiff VIA EMAIL and in HA

SIGNED under the. pains and penalties of petjury.

Dated: July 9, 2014

.
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L Commencing on the firsl day of the month following the execution.of this,
Agréement. and on. the first of each month thereafter, the Husbaod sball payto the Wife as:
alimony, for ber snpport and maintenance, the sum of One Thousand Bight Hundred {$1,300.00)
Dallars per‘mnnth. The payments catled for by this-paragraph and the Husband's obligation to
pay alimony to the Wife shall terminate upou the.earliest to occur of the Husband's death, the.
Wife's death; the Wife's remarriage or July 30, 2026,

2 All alimony paymenis- required by Paragraph 1 above shall be includible in
income by the Wife and deductible from income by the Husband on his er her fiederal and state
income tax retum, -

3 In the event that the Wife receives a gift or inberitance which is in excess of
Twenty Five Thousand ($25,000.00) Dollars, she.shall, within 7 days of hier receipt:thereof,

potify the Husband of tite amount she has received.
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EXHIBIT "C"
DIVISION OF PROPERTY

REAL PROPERTY:

IR (a)  The Husband and Wife awn.(the land and building tocated at 15
Short Street, Winthrop, Massachusetts (the "Premises"). The parties represent that they bave not
encumbered the. Premises except by:a first.mortpage of approximately One Hundred Sixteen
Thousand (3116,000.00) Dallars.

(b}  Commencing on the first day of the month following the date of the executic

Wife shall be responsible for and shall pey all of the expenses in eonnection with the Premises,
including but not limited to: principal and interest-on the existing first mortgage; home owner's
insurance.and real estate taxes, wtilities and maintenance and repair.

. {¢)  Simultaneously with the execution:of this Agreement, fle Husband

S
f
i
3
S

shall execute and deliver a quitclaim deed to the Wife conveying ali of his right, title and interest
in and to the Premises to hex, subject to the mortgage and home equity ling;
2. The Husband hereby releases to ths Wife-any right, title or interest he may
have in the following property which is to be retained and owned exclusively by the Wife:
(8)  Tbepccountstanding in her name at Fleet Bank;
(b):  The furniture and furmishings in the Premises;
{¢)  The automobile.in-the Wifi's name.
4. The Wife-hereby releases to the Husband any right, title or iniérest she
may bave in the following property which is to be retained and owned exclusively by the
-Husband:
{a) Two timéshares at Disney World owned with bis siblings;

(b)  The personal property now in bis possession;

10
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(c)
(d)
{¢)
€3
(g
{b)

1)

His Tndividoal Retirement Account at Fidelity;
His.interest in the Northeast Flectric Retirement Plan;
His interest in Northeast Ele¢tric, Inc,

His checking and savings accounts at Fleet bank;

His stock in Fidelity; .

‘The cash surrender value: in three life.insurance-policies in his

‘nsme with MFA aod MML, subjsct to ihe pravisions of Exhibit E

below;

The Mako 25 boat,

5. Within six (6) months from the.date of execution of this Agreement, the Hugband

shall pay (o the Wife the sum of Thres Thousand Five Hundred ($3,500.00) Dollars to sfféctuate

en equitabledivision of the assets.

11
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CONTENTS OF EXHIBIT “C”

Financial Statement of Clifford E. George
(Dated November 20, 2002)

Has been moved to Impounded Record Appendix
IR. 1-9
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CONTENTS OF EXHIBIT “D”

Financial Statement of Clifford E. George
(Dated May §, 2014)

Has been moved to Impounded Record Appendix
IR. 10-22
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Commonwealth of Massachusetts
The Trial Court

Suffolk Division Probate and Family Court Department Docket No, 01D 0934
Modification Judgment
Clifford E. George , Ptaintiff
V.
Jacaguelyn A. George , Defendant

(On a Complaint for Mcdification filed 8/26/13 as Amended)

After hearing, it is ordered and adjudged that:

1. There has been no change of circumstances ko justify a
termination of alimcny.

Except.as modified herein, all outstanding judgments and orders remain in effect.

T
Date September 16, 2014 , |

JERERAY A. STAHLIN
JUSTICE OF THE PROBATE AND FAMILY COURT

-R. 81~




Commonwealth of Massachusetts
The Trial Court

Suffolk Division Probate and Family Court Department Docket No. 01D 0934
Memorandum of Decision
Clifford E. Georqe , Plaintiff
V.
Jacguelyn A. George , Defendant

(On a Complaint for Modification filed 8/26/13 as Amended)

The parties were married on June 24, 1989. The husband filed a
Complaint for Divorce which was served on June 5, 2001. They were
divorced by a Judgment of Divorce Nisi dated November 20, 2002.

They had no children together.

The Separation Agreement of the parties, dated November 20,

2002, and incorporated into the Judgment of Divorce Nisi, provided,
in part, that:

“6. The provisions of the Agreement may not be changed or
modified except by a written instrument signed and acknowledged
in duplicate by the Husband and the Wife, or by an order or
Judgment of Modification entered by the Suffolk Probate and
Family Court.

"7. A copy of this Agreement shall be . . . incorporated in a
Judgment of Divorce and shall be merged in the Judgment of
Divorce. This Agreement shall retain no independent legal
significance, except that the property division provisions
referenced in Exhibit C shall survive the Judgment and be
thereafter binding upon the parties.

“EXHIBIT ‘A’

“ALIMONY

"1, Commencing on the first day of the month following the
execution of this Agreement and on the first of each month
thereafter, the Husband shall pay to the Wife as alimony, for
her support and maintenance, the sum of One Thousand Eight
Hundred ($1,800.00) Dollars per month. The payments called for
by this paragraph and the Husband’s obligation to pay alimony
to the Wife shall terminate upon the earliest to occur of the
Husband’s death, the Wife’s death, the Wife’'s remarriage or
July 30, 2026.

w2, Aall alimony payments required by paragraph 1 above shall
be includible in income by the Wife and deductible from income
by the Husband on his or her federal and state income tax
return.

»3. In the event that the Wife receives a gift or inheritance
" which is in excess of Twenty Five Thousand ($25,000.00)

. wwsﬂﬁz 82 - e et 1+ e+
e —— i — ..~ R.82
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Dollars, she shall within 7 days of her receipt thereof, notify
the Husband of the amount she has received.”

Exhibit C of the Separation Agreement provided for division of
the parties’ property including a home in Winthrop, partial
interests in two time shares in Florida, furniture and furnishings,
an automobile, a 25 foot boat, an IRA, a retirement plan, the
husband’s business, stock and the cash surrender value of three life
insurance policies.

Exhibit B allocated responsibility for the parties’ liabilities.

On August 26, 2013; the former husband filed a Complaint for
Modification followed by an Amended Complaint for Modification on
September 24, 2013. The former wife filed an Answer.

As of the pre-trial conference held on May 8, 2014, the sole
remaining issue in the case was whether alimony should terminate.
The Court continued the pre-trial conference to July 10, 2014, with
an order that:

"On July 10, 2014, the parties shall submit an agreed statement
of facts and briefs, and the Court shall decide the remaining
alimony issue based upon those submissions.”

It is the former husband’s position that alimony should
terminate based on the durational limits for alimony set feorth in
G.L. ¢c. 208, § 49.

G.L. c. 208, § 48, provides, in part, that the length of a
marriage for alimony purposes is:

“the number of months from the date of legal marriage to the
date of service of a complaint or petition for divorce or
separate support duly filed in a court of the commonwealth

n

G.L. c. 208, § 49, provides, in part, that:

»(b) Except upon a written finding by the court that deviation
beyond the time limits of this section are required in the
interests of justice, if the length of the marriage is 20 years
‘or less, general term alimony shall terminate no later than a
date certain under the following durational limits:

“(3) If the length of the marriage is 15 years or less, but
more than 10 years, general term alimony shall continue for not
longer than 70 per cent of the number of months of the

marriage.”
~ R. 83~
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part,

Sections 4 and 5 of c. 124 of the Acts of 2011 provide, in
that:

"SECTION 4. (a) Section 49 of chapter 208 of the General Laws
shall apply prospectively, such that alimony judgments entered
before March 1, 2012 shall terminate only under such judgments,
under a subsequent modification or as otherwise provided for in
this act.

“(b) Sections 48 to 55, inclusive, of said chapter 208
shall not be deemed a material change of circumstance that
warrantg modification of the amount of existing alimony
judgments; provided, however, that existing alimény judgments
that exceed the durational limits under section 49 of said
chapter 208 shall be deemed a material change of circumstance
that warrant modification.

“Existing alimony awards shall be deemed general term
alimonyp Existing alimony awards which exceed the durational
limits established in said section 49 of said chapter 208 shall
be modified upon a complaint for modification without
additional material change of circumstance, unless the. court
finds that deviation from the durational limits is warranted.

“SECTION 5, Bny complaint for modification filed by a
payor under section 4 of this act solely because the existing
alimony judgment exceeds the durational limits of section 49 of
chapter 208 of the General Laws, may only be filed under the
following time limits:

“(3) Payors who were married to the alimony recipient 15
years or less, but more than 10 years, may file a modification
action on or after March 1, 2015.” Emphasis added. —

In this case, the parties were married, to the date of service

of the divorce papers, for 143.97 months, asg follows: -

YEAR | MONTHS

1989 | = 5.80
1990 12.00
1991 12.00
1992 12.00
1993 12.00
1994 12.00
1995 12,00
1996 12.00
1997 12.00
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§ 48(b) (3) to:

143.97 x .7 =

YEAR | MONTHS
1998 12.00
1999 12.00
2000 12.00
2001 6.17
TOTAL: ] 143.97

100.78 months

PERIOD | MONTHS |
12/01/02 to 11/30/03] 12.00
12/01/03 to 11/30/04| 12.00
12/01/04 to 11/30/05| 12.00
12/01/05 to 11/30/06| 12.00|
12/01/06 to 11/30/07| 12.00
12/01/07 to 11/30/08 12.00
12/01/08 to 11/30/09 12:00
12/01/09 to 11/30/10 12.00
12/01/10 to 04/23/11 4..78

TOTAL: | 100.78

Page 4

- 143.97 months is approximately one day less than 12 years.
Unless the Court were to find that deviation from the durational
limit was warranted, the duration of the alimony would be limited by
G.L. ¢. 208,

As the first alimony payment was due on December 1, 2002,
100.78 months ends on April 23, 2011, as follows:

This determination, however, based upon the durational limits

“obligated under § 4(b) to modify the judgment so that the

on or after March 1,

only, would be premature as, under § 5(3) of ¢, 124 of the Acts of
“[alny complaint for modification filed by a payor under
section 4 of this act solely because the existing alimony judgment
exceeds the durational limits of section 49 of chapter 208 of the
General Laws, may only be filed .
However, if the alimony payor’s Complaint for Modification was not
“hased solely on the absence of a durational limit in the divorce
judgment,” and it was not filed “‘solely because’ the [payor] gougbt
to limit the duration of .alimony,” the Complaint for Modification 1is
properly before the Court and the Court is:

2015."

duration of alimony [does] not exceed the limit established in

G.L. c. 208, § 49(b) (4), unless the [Court finds) that
deviation from the durational 1imit [is] warranted.”
Holmes, 467 Mass. 653, 661 (2014) at n.9 (dictum),

- ~R.85-
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In the instant case, the divorce judgment, as agreed by the
parties, does have a durational limit which is “the earliest to

o¢cur of the Husband's death, the Wife’s death, the Wife’s o
remarriage or July 30, 2026.” That limit was part of a bargained
for agreement which included a division of property which survives
the judgment and cannot be modified absent countervailihg equities.
Had the form=r wife known that, regardless of the language of the
Separation Ajreement, the alimony would in fact end on a date years
earlier than bargained for, she would likely haveé insisted on
different property division terms.

In a case like the present one where thé recipient spouse
targained for a durational limit contained in the parties’ agreement
and ‘agreed to surviving property division terms as part of that
bargain; deviation from the new statutory durational limit is
warranted, and the bargained for durational limits should stand.

The Joint Uncontested Statement of Facts filed by the parties
does not otherwise show any material change of circumstances

sufficient to justify a modification. A judgment shall issue
accordingly.

Date Septembexr 16, 2014 | :: 5

JEREMY A. STAHLIN
o~ R 8b . meormemomt a0 cOUT
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS PROBATE & FAMILY COURT
DOCKET NO.: SU-01D-0934

CLIFFORD E. GEORGE, )
Plaintiff/Appellant )

).

v )
)

JACQUELYN A. GEORGE, )
Defendant/Appellee )

NOTICE OF APPEAL

As provided by Rules 3 and 4 of the Massachusetts Rules of Appellate Procedure,
the Plaintiff/Appellant, Clifford E. George, in the above-entitled matter hereby appeals this
Court’s Modification Judgment, which was signed by the Honorable Justice Jeremy A.

Stahlin on September 16, 2014.

Respectfully submitted,
Appellate Counsel for Clifford E. George

Date: Scpteinber 23,2014 g L@(&ZZ

?X el].y] -

O# 559594

Kelly & Associates, P.C.

21 McGrath Highway, Suite 206
Quincy, MA 02169

(617) 770-0005
bkellv@kellyappellatelaw.com

Date: September 23, 2014 % W/

4n Tafe Vadakekalam
# 670568
Kelly & Associates, P.C.
21 McGrath Highway, Suite 206
Quincy, MA 02169
(617) 773-0503
mtafe @kellyappellatelaw.com

/épzazwmf%ﬁw S R.87-
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CERTIFICATE OF SERVICE

I, Brian J. Kelly, Esq., attorney for the Plaintiff/Appellant, Clifford E. George, do hereby
certify that I served the within Notice of Appeal on counsel for the Defendant/Appellee,
Jacquelyn A. George, by mailing a copy of same, via first class mail, postage prepaid to
Alessandra E. Petruccelli, Esq., Law Office of Alessandra Petruccelli, 1216 Bennington
Street, East Boston, MA 02128, and on the Plaintiff’s trial counsel, Laura J. Cervizzi, Esq.
and Laura Messier, Esq., Cervizzi & Associates, P.C., 350 Park Street, Park Place South,

Suite 201, North Reading, MA 01864, by first class mail, postage prepaid this 23 day of
September 2014,

SIGNED UNDER THE PENALTIES OF PERJURY THIS 23%° DAY OF SEPTEMBER 2014.

- R.88-
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Commonwealth of Massachusetts

THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION DOCKET #SU 01 D 0934 DR
CLIFFORD GEORGE,
PLAINTIF
V.
JACQUELINE GEORGE,
DEFENDANT

DEFENDANT, JACQUELINE GEORGE’S MOTION FOR ATTORNEY’S FEES AND
COSTS

NOW COMES THE DEFENDANT, Jacqueline George, in the above-captioned matter and
respectfully moves this Honorable Court, pursvant to G.L.c. 208, §38, to award $8.281.25 in
attorneys’ fees, costs, and expenses in connection with the above-cntitled divorce action or any

portion thercof as this Court deems just, plus sums and expenses as permitted by this Court.

As grounds therefore, Defendant states as follows:

1. The Plaintiff has engaged in an outrageous and costly litigation on his frivolous
Complaint for Modification, which has caused Defendant to aggressively defend and

incur unnecessary expenses in this action.

o

At the pre-trial this Honorable Court dismissed two of Plaintiff's frivolous claims. The
-Plaintiff requested that this Court force Defendant to refinance the former marital home,
despite no provision for such action in the Separation Agreement. Additionally, Plaintiff
requested that this Court allow him to no longer cover Defendant under his health
insurance, despite no material change of circumstances and Defendant complying with

the Separation Agrcement.

3. The Court solely entertained the issue of Alimony and issued an order after a pre-trial

conference and briefs submitted by the partics. The Court found no need for trial whereas

-

the Complaint for Modification was on its face both frivolous and not ripe.

- R, 89 -
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. The Court further found that the alimony award was part of “a bargained for agreement”
including a surviving division of property. As such the Plaintiff is required to file a
Complaint for Modification under the stringent “countervailing cquities” instead of the
more. lenient “change of circumstances” standard. (See Attached Exhibit ‘B’), The sole
purpose of Plaintiff’s Complaint for Modification was to deprive Defendant of her
monetary rights under the Separation Agreement. Whereas Plaintiff requested relief that

could not be granted, Plaintiff should bear the costs of this litigation.

The Court entered its Judgment on September 16, 2014 and it was received by Counsel
on September 18, 2014,

The Probate Court has the discretion to award reasonable attorneys’ fees and costs. Krock
v. Krock, 46 Mass. App. Ct. 528, 533 (1999).

There is no requirement of a full evidentiary hearing to establish the amount of counsel
fees. Robbins v. Robbins, 16 Mass. App. Ct. 576, 582 (1983).

Wherefore, the Defendant respectfully requests that this Honorable Court order. the Plaintiff to

sums and expenses, as permitted by this Court to be submitted subsequent to this Motion, to
bring the Defendant’s expenditures up to date.

Dated: October 16, 2014

\A}‘(&{sandra Petruccelli
tto

ey for Plaintiff
LAW OFFICE OF ALESSANDRA PETRUCCELLI
1216 Bennington Street
East Boston, MA 02128

BBO #653963
Telephone (617) 567-7750
Telefax (617) 567-4070

- R.90 -
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Commonwealth of Massachusetts
' THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION

DOCKET #SU 01 D 0934 DR
‘CLIFFORD GEORGE,
PLAINTIVF
Y.
JACQUELINE GEORGE,
DEFENDANT

ATTORNEY ALESSANDRA PETRUCCELLI'S AFFIDAVIT IN SUPPORT OF
FEES

1) My name is Attorney Petruccelli, I was admitted to the Massachusetts Bar in December
of 2002 and am licensed to practice law in the Commonwealth;

2) 1 represent the Defendant, Jacqueline George, in connection with the above captioned
matter, The Defendant filed the Motion for Attorney Fees and Casts pursuant to her
defense of Plaintiff’s Complaint for Contcmpt and said Motion is now before this
FHonorable Court;

3) Defendant and I entered into a retainer agreement where I charge the Defendant a
reduced hourly fee of $225.00 for my scrvices;

4) The following schedule is submitted in support of Defendant’s Motion for Attorney Fees
and Costs: Sec Attached Exhibit “A’

5) Additional costs:

a. Drafting and filing Motion for Attorney’s Fees: 1.25 hours x 225: $56.25
b. Anticipated Court appearance relative to Motion for Attorncy’s Fecs: 1 hours x
225:§225.00
6) The total costs and fees relative to the defensc of this action and the resulting litigation

including discovery and hearings is: $8.281.25

- R.91-




7). Defendant has borne all the costs and expenses for the legal fees thus far. Plaintiff has not

contributed to attorney fees and costs. The Defendant has currently paid $6,850.00 in
costs.

8) I certify that the representation in this affidavit are true and accurate to the best of my
knowledge.

Signed this 16" day of October, 2014 under the pains and penalties of perjury.

’\

Alessandrh Petruccelli, Esq.

- R.92 -







Commonwealth of Massachusetts

_ The Trial Count
Suffolic Division Probate and Family Court Department Docket No, 21D 0924

Modification Judgment

Ciiffnrd B, Seorsme . Plaintiff

Jacgueivn A

, Defendant

{On 3 Complaint for Modification fied £/26/13 as Amended)
Afier hearing. it is ordered and atjudged that:

i. There has been no change of circumenances te jugcify a
termination of alimony.

Except as madified herem, ali cutstanding judgments and orders remain in effect.

J__N_,_//‘\ N
/a

)

£

JERELAY A, STAKUIN

JISTLE 0% Trit PROBATE KDALY COURT

o
[
By

Date Septamber 16, 2
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Commanwealth of Massachusetts
The Triai Court

Probate and Family Court Department Docket No, 910 593
Memorandum of Decision
Clifford B, Gaorge

_Suffolk Division

. Plaintiff

. Defendant
(On a Complaint for Modification filed 8/26/13 as Amended)

The parties were married an Juns 3: 8%, The husband filed a
Complaint for Divorce whi ne

4
1 sarved on June %, 2G01.  They were
divorced by a Judﬁmﬁ““ oi Nisi dated November 24, 2002.
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Sections ¢ and § of ¢. 12¢ of the Asta of 01l provid
part, thav:

"SECTION 4. (a) Section 4% of chapisy 206 of the S=neral Laws

shall apply prespectively, such that alimony judgments entered
before March 1, 2012 shall terminsts anly undey such judguents,
under a subsequent modification or ag othervise provided for in

thig acr.

“{b) Sectione 4& Lo 85, incl‘sive, ~f sald chaptex 208
shall not be deemed & wmaterial change of civoumstance thal
warrantg wodification of the amount of existing aliwmcuy
judgments; provided, however, that existing alimony judgments
rhat exceed the durational limics v“dnr MNurlun 4@ of gald
chapter 208 shall be desmed a watervial change of circumstance
that warrant modification.

“Existing allmwﬁv awards shall ne desmed gene“al term
alimony. Existing allimony swards whi
limics estahlished in said section 439
be modified wpon a conplaint fo
additional material change of cirow

finds that deviation from the durat;onal limits is warranted.
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In this case, the parties wers marrizd, to the date of service
of the divorce papers, for 143.%7 months, as follows:
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In the instant case, bthe div

i. PR R

sgreed by the
parties, does have a durational ezrlisst to
occur of the Husband’s dszath, the £ Hife's
remarriage or July 30, 2026.* That 1 sf & bargained
for agreement which included a divisi o which survives
the judgment and cannot be moo‘fled absent IOJanr"1 iling equities.
eg 28 G

Had the former wife known that, r
Separation Adreement, the als wur
earlier than bargained far, she woul
differenc property division

LG Texms.,

of the language of the
Tact end on a dave years

v

i 1ikeiy have Zusisted on

In a case like the present one whsare the recipient spouss
bargained for & durational limi: contained in the parnies’ agreement
and agreed to surviving property division terms ag part of tha
bargain, deviation from the new stagutory durstional limit is
warranted, and the bargained for duratienal limits shonld sctand,

The Jeoint Uncontested Statement of Facts filed by the parties
I does net cotherwise ghow any matarial change of circum3tances
gufficient to justify 2 modificarion. & judgment shall issue
accordingly.
II |
- \
~ AN g ~ '\
Date Septembey 16, 2014 ‘< -
)

JEREMY A. STANLIN

S HLE OF TRE PROAATE AND FAMLY COUR!
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Client: Jacqueline George
Retainer: $3,500.00
Rate: $225.00 Reduced Rate
DATE DESCRIPTION HOURS FEE
Initial meeting No charge. 0 0
Dralt answer to complainti [or modilication, review
~ |documentation. Letter to counsel, meeting with
11/5/13|client. 1.6 360
11/6/13|Dralt further documentaiton. Einails with client. 0.9 202.5
11/7/13] Email with client. 0.3 67.5
12/5/13]| Review discovery. mecting with client. 2.1 472.5
Preparation of discovery for Mr. Chifford, review
12/9/13|file. 0.9 202.5
prepare financial statement and responsive
12/101/3 documentation. 1.1 192.5
3/5/144 Email with counsel and clicnt. 0.4 90
3/6/14|Emails with clicnt/counscl. 0.6 135
Receive discovery from opposing party review
3/13/14{same. 0.7 157.5
471/14{Mecting with clicnt, rcview, 1.1 247.5
INVOICE TOTAL: 2127.5
Balance Retaner: 1372.5
4/2/14]|Multiple emails on case with counsel. 0.4 90
4/10/14{Email with client and with counsel, review same. 0.7 157.5
Meeting with client on case, review
documentation, review case issues. Preparation
4/14/14(for four way meeting. 1.8 405
4 way meeting with counsel, client and opposing
party. Preparation for meeting, meeting with
4/23/14|client, review documentation. 2.2 495
4/24/14}email with client and counsel. 0.3 67.5
Receive and review email from counsel, offer
4/25/14|from counsel, email to client. 0.7 157.5
5/4/14|Preparation of pretrial memo, begin draft. 0.9 202.5

- R. 101_'_'_




Finish pretrial memo draft, email with client and
with counsel, preparation for pretrial hearing
prepare updated financial statement, memo
exchange, review memo of the Plaintiff, email

5/6/14|with client. 2.8 630
Pretrial hearing at court. Meeting with client )
5/7/14|counsel and opposing party. 2.3 5175
0 0
5
0
0
27225
RETAINER BALANCE: -1372.5
BALANCE DUE FROM CLIENT: $1,350.00
PAID $1,350.00
RETAINER REPLENISH 2000
5/8/14{Receive/review order from court. Review file 1.1 247.5
Preparation of notes on alimony statute, review
6/2/14|documentation for new draft 1.3 292.5
Draft submission pursuant to court order, emails
7/7/14|with client/counsel on case. 2.1 472.5
Draft updates on joint facts, draft continued on
submission to exchange, emails on case and with
7/8/14|clients. 3.1 697.5
Multiple emails with uncontested facts, updates
to our submission receive/review their
7/9/14|submission, emails with counsel on case. 3.4 765
Attendance at court hearing, submission of
7/10/14|memos to Judge Stahlin. 1.3 292.5
Receive/review judgment, email to client. Email
to counsel with respect to attorney's fees
9/18/14|motions. 0.7 157.5
0
0
0
2925
BALANCE OF RETAINER: -2000
BALANCE DUE FROM CLIENT: $925.00
TOTAL FEES TO DATE: $7,775.00

- R.102 -




CERTIFICATE OF SERVICE

The undersigned hercby certifics that a true copy of the within Defendant’s Motion for

Attommey's Fees was- this day served upon Plaintiff by

@f same, first class postage prepaid,
to Laura J. Cervizzi, Attorney for Plaintiff, at Park/Place Sf uth, 350 Park Street, Suite 201 &
203, North Reading, MA 01864,

fin

SIGNED under the pains-and penalties of perjury.

Dated: October 20. 2014

- R.103 -




NOTICE OF HEARING ON MOTION

To: Laura J. Cervizzi, Esquire

Please take notice that the undersigned will present for hearing the within Defendant’s

Motion for Attorney’s Fees before Suffolk Division of the Probate and Family Court,

Justice Stahlin on December 3, 2014 at 9 AM. /7
Dated: October 20, 2014 L/ /@ 4\

N
ssandra Petruccelli

e,

L
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: Commontvealth of Massachusetts

THE TRIAL COURT :
PROBATE AND FAMILY COURT DEPARTMENT

'SUFFOLK DIVISION DOCKET #01D0934
Clifford E. George . :
PLAINTIFF
V. \ Ae%/ ‘
. E 12{4
Jacquelyn A. George,
DEFENDANT

PLAINTIFF’S OPPOSITION TO DEFENDANT’S
REQUEST FOR ATTORNEY’S FEES

i

i

i

NOW COMES the Plaintiff, Clifford E. George (hereinafter “Former Husband”) and

| " hereby opposes the request by the Defendant, Jacquelyn A. George (hereinafter “Former Wife™)
for attorney’s fees, dated October 16, 2014.

l The Former Wife is asking the Court to order the Former Husband to pay her attorney’s

I fees for opposing the Former Husband’s Complaint for Modification dated August 19, 2013,
based solely on the Former Wife’s assessment that the Former Husband’s Complaint for

I Modification was a frivolous action and that the Former Husband was not successful in obtaining
the relief he requested. Taking into consideration the fact that the Forimer Husband has filed an

l appeal of the Judgment dated September 16, 2014 in this matter, there are multiple issues that
must be addressed, as follows: (1) Whether the Former Wife’s Motion for Fees is timely and

' proper; (2) Whether the Former Husband’s Complaint for Modification was frivolous litigation;
and (3) Whether the Suffolk Probate & Family Court has jurisdiction to hear the Former Wife’s

I Complaint for Modification. An examination of the facts will reveal that the Former Wife’s
motion should be denied.

I Additionally, the Former Husband is seeking attorney’s fees and costs in connection with

the Former Wife’s motion for fees dated October 16, 2014, as the Former Husbaﬁd has incurred
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‘ unnecessary fees and costs to respond to the Former Wife’s baseless motion and appear for the

hearing marked for December 9, 2014.
L ISSUES

A. Whether the Former Wife’s Motion for Fees is timely and proper.

The Former Wife’s motion for fees was ﬁled untimely and was improper, as the
matter went to judgment on September 16, 2014, thus concluding the case. The Former
Wife’s request for fees was included in her Answer to Plaintiff’s Complaint for
Modification, dated November 5, 2013, and at that time became an issue to be
determined in the pending matter before the Court. Further, the Former Wife requested
attorney’s fees in her pre-trial memorandum filed on May 8, 2014. The Court in its
judgment dated Septembef 16, 2014 chose not to provide the Former Wife with
attorney’s fees despite the Court’s decision not to modify the terms of alimony. The
Court was well aware that the Former Wife filed an answer, as it is specifically addressed
in the Court’s Memorandum of Decision, also dated September 16, 2014. The Court also
noted in its Memorandum that “(a]s of the pre-trial conference held on May 8, 2014, the
sole remaining issue in the case was whether alimony should terminate,” thereby
disposing of the Former Wife’s request for fees.

Further, the fact that the Court denied the Former Husband’s ultimate relief does
not automatically create a presumption of attorney’s fees. The Former Husband
continued to prosecute his Complaint for Modification based on the fact that his right to
do so was firmly grounded in The Act.’

Thus, the Court had every opportunity to make findings as to the Former Wife’s
entitlement to attorney’s fees and fashion an order to that effect, once the Former Wife
brought a claim for fees in her answer to the Former Husband’s Complaint for |
Modification. However, the Court chose not to do so. It has long been established that a
probate court judge has discretion in awarding attorney’s fees in appropriate

circumstances. Cooper v. Cooper, 62 Mass.App.Ct. 130, 141 (2004). An award of

counsel fees is presumed to be right and ordinarily ought not be disturbed. Ross v. Ross,

385 Mass. 30, 39 (1982), quoting from Smith v. Smith, 361 Mass. 733, 738 (1972). The

fact that the probate court did not award the Former Wife counsel fees in the judgment
dated September 16, 2014 was solely in the discretion of the probate court judge and such

an order should not be disturbed.
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Finally, the Former Wife’s Motion for Attorneys’ fees is improperly grounded on
M.G.L. c. 208, §38, which does not deal directly with post-judgment motions..

The matter of attorney’s fees has been judged on the merits, cannot be relitigated,

and the Former Wife’s claims for fees should be dismissed.

B. Whether the Former Husband’s Complaint for Modification was frivolous
litigation.

After analysis of the laws of Massachusetts, as well as binding caselaw, it is clear
that the Former Husband’s Complaint for Modification was not frivolous and was
properly addressed. By way of summary, the parties were divorced on November 20,
2002 following a thirteen year marriage. Per the parties’ Separation Agreement, the
Former Husband is required to pay alimony to the Defendant, Jacquelyn A. George
(hereinafter “Former Wife”) in the amount of $1,800.00 per month until death of either
party, the remarriage of the Wife, or July 30, 2026, whichever occurs earliest. This
provision merged in the Judgment of Divorce entered on November 20, 2002.

Since the parties’ divorce, the Alimony Reform Act (hereinafter “The Act”) has
been implemented, which places term limits on alimony based on the length of marriage
of the parties. The Act, along with other material changes in circumstances regarding a
refinance of the loan on the former marital home and issues regarding health insurance,
warranted the Former Husband’s filing of Complaint for Modification on August 19,
2013.

The Alimony Reform Act specifically references the requisite standard for the
filing of a complaint for modification under the Act. Specifically, Section 4(b) states that
“[s]ections 48 to 55, inclusive, of said chapter 208 shall not be deemed a material change
of circumstances that warrants modification of the amount of existing alimony
judgments; provided, however that existing alimony judgments that exceed the durational
limits under section 49 of said chapter 208 shall be deemed a material change in
circumstances that warrants modification.” By virtue of the plain language of the statute,
it is clear that the Plaintiff’s prayer to terminate alimony is not frivolous, but specifically
allowed by the statute. |

Section 5 of The Act provides a timeline for the filing of “any complaint for

modification filed by a payor under section 4 of this act solely because of the existing
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alimony judgment exceeds the durational limits of section 49.” Emphasis added. This
Section states that “payors who were married to the alimony recipient 15 years or less,
but more than 10 years, may file a modification action on or after March 1, 2015.”

The application of the Section 5 timelines is addressed in Holmes v. Holmes, 467

Mass. 653, 661 (2014). The Holmes case involved a complaint for modification filed by
the payee spouse as to the amount of alimony and a counterclaim filed by the payor
spouse in regards to the duration of alimony ordered by the trial court judge. The Court
considered the timelines in a footnote, writing that “the complaint for modification in this
case was filed by the recipient spouse (wife) not the payor spouse (husband) and the -
husband’s counterclaim was not based solely on the absence of a durational limit in the
divorce judgment” finding that, as such, the trial court judge “was obligated under §4(b)
to modify the divorce judgment so that the duration of alimony did not exceed the limit

established in G.L. c. 208, §49(b)(4), unless the judge found that deviation from the

durational limit was warranted” Id.at FN 9.

In the instant case, the Former Husband raised multiple claims in his complaint in
regards to continued health insurance coverage and his obligations under the mortgage.
Despite the fact that the Court did not entertain two of the three forms of relief sought in
the Former Husband’s Complaint for Modification, the Court did find merit fegarding the
Former Husband’s requested relief of termination of alimony, a clear indication that the
claim relating to alimony especially was not frivolous. This resulted in the scheduling of
a further pre-trial conference, at which times the parties were ordered to submit briefs
upon which the Court shall decide the remaining alimony issue, rather than proceeding
with a trial. As the Former Wife has grossly misrepresented in her request for fees, the
Court did not, in fact, note in any pleadings that it found no need for trial due to the
Former Husband’s Complaint for Modification being “frivolous and not ripe.”

It is also imp(;rtant to note that at no time during the pendency of the Former
Husband’s Complaint for Modification did the Former Wife bring a motion to dismiss or
a motion for summary judgment to dispose of the Former Husband’s “frivolous”
complaint. Instead, the Court determined that it was proper for the Former Husband to
proceed on his alimony claim by way of ordering the parties to submit pleadings to be
considered, as opposed to a trial. The Former Wife’s claims that the Former Husband’s

Complaint for Modification is “frivolous” and “not ripe,” amount to nothing more than

4
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her own opinion, as this claim is not supported in any way by the Court. This is
insufficient to support a requesf for fees. See, American Employers’ Insurance Co. v.
Horton, 35 Mass.App.Ct. 921, 924 (1993) (Appeals Court discounted affidavits of both
the party and party’s counsel, requesting attorney’s fees, where said affidavits stated their
opinions and beliefs as to the opposing parties actions in the case.)! The mere fact that the
Former Wife makes a statement regarding frivolity or merit does not somehow give it
legal authority.
Thus, the Former Husband’s motivation for bringing the Complaint for

Modification dated August 19, 2013 should not be considered meritless or frivolous in

any way.

C. Whether the Suffolk Probate & Family Court has jurisdiction to hear the

Former Wife’s Motion for Fees. ‘

The Suffolk Probate & Family Court does not have jurisdiction to hear the Former
Wife’s Motion for Fees. On September 23, 2014, seven (7) days after the Judgment on
the Former Husband’s Complaint for Modification entered, the Former Husband filed for
an appeal. As the appeal was filed only a week after the judgment, the Former Husband’s
appeal is timely. After an appeal has Been claimed and filed in the registry of probate, all
proceedings in pursuance of the act appealed from shall, except as otherwise expressly
provided, be stayed until the determination thereof by the supreme judicial court or
appeals court. M.G.L. Chapter 215, Section 22. The issue on appeal is completely
interwoven with the issues raised in the Defendant’s Motion for fees. The filing of the
appeal has shifted jurisdiction to the appeals court for further determination.

Thus, jurisdiction no longer lies in the probate and family court.

II. CONCLUSION

The Former Wife’s request for fees is untimely and improper; the Former Husband’s

Complaint for Modification is not frivolous litigation; and the Suffolk Probate and Family

Court lacks jurisdiction to hear and determine the merits of the Former Wife’s motion for

' it should be noted further that the only Affidavit set forth in support of said request for fees is that of the Former
Wife’s counsel outlining fees dispensed, after the matter went to judgment. The Former Wife submitted no motion
to dismiss or motion for summary judgment which included allegations of lack of merit as to the Former Husband’s
Complaint for Modification, nor case law or legal theory to substantiate that claim.
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fees. Thus, the Former Wife’s motion for fees shall be denied, with prejudice, and the
Former Husband shall be awarded fees and costs due to the unnecessary fees and costs

incurred to respond to the Former Wife’s baseless motion and appear for the hearing marked
for December 9, 2014.

Dated: December 8§, 2014 Respectfully submitted.
Chfford E. George,

Cervizzi & Associates

Attorney for Plaintiff

350 Park Street

Park Place South, Suite 201

North Reading, MA 01864

Phone: (978) 276-0777/ Fax: (978) 276-0778

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a copy of the within Plaintiff’s Opposition to Defendant’s
Request for Attorney’s Fees was hereby served on this day upon Defendant by in-hand service to
the office of Defendant’s attorney, Alessandra Petruccelli, Law Office of Alessandra Petruccelli,
1216 Bennington Street, East Boston, MA 02128.

aura M. Messiet, s
Dated: December 8, 2014
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Commonwealth of Massachusetts
The Trial Court

Suffolk Division Probate and Family Court Department Docket No. 01D 0934
Supplemental
Modification Judgment
clifford E. Gedrge , Plaintiff -
V.
J acguelyn A. Geo-rge , Defendant

B P P T T TR TPUM PN

(OnaCompbmthrMmMmmmnfhd 8/26/13 as Amended)

After hearing, it is ordered-and adjudged that:

1. The plaintiff shall pay to counsel for the defendant the sum of
$3,270.00, on.or before.January 16, 2015, on account.of..
defendant’s legal fees reasonably incurred on the issues of
mortgage refinance and health insurance.

2. The ‘plaintiff shall pay to counsel for the defendant the sum of

$3,792.00 on account -of defendant’'s legal fees reasonably
incurred. on the issue of alimony termination, payment to be
made no later than thirty days after decision on, or dismissal

of, the appeal claimed on September 23, 2014, with interest at
the 1egal rate from today.

Except as modified herein, all outstanding judgments and orders remain in effect.

Date December 9, 2»0714 - fgb

- JEREMY A. STAHLIN
- R 1 1 1 - JUSTICE OF‘ THE PROBATE_ AND FAMILY CQURT
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Commonwealth of Massachusetts
The Trial Court

Suffolk Division Probate and Family Court Department Docket No. 01D 0934
Memorandum of Decision
Clifford E. George , Plaintiff
V.
Jacguelyn A. George . Defendant

(On a Motion for Aitoxney Feos and Costs wmdem o
Complaint for Modification filed 8/26/13 as Amended)

The parties were married on June 24, 1989, and divorced by a
Judgment of Divorce Nisi dated November 20, 2002. The Separation
-Agreement incorporated into the judgment included a provision- for -
alimony .

- On August 26, 2013, the former husband filed a Complaint for
Modification followed by -an Amended Complaint for Modification on
September 24, 2013. The former wife filed an Answer which included
a request that the court “[o]rder that the [former husband] pay all
of [the former wife]’s attorney’s fees and costs relative to. the
defense of this action.”

The Court decided the case on an agreed statément of facts and
issued a Modification Judgment on September 16, 2014, without ruling
on the request for fees.

The former husband filed a notice of appeal on September 23,
2014, and the former wife filed a motion for attorney fees and
costs on October 20, 2014.

On November 13, 2014, the Court igssued a Temporary Order which
provided that:

“The defendant’.s motion for attorney’s fees and costs is
scheduled to be heard on December 5, 2014, at 9:00 a.m.,
provided the defendant has sexrved, on or before November 26,
2014, an itemized chronological affidavit of time spent.”

At the hearing today, the former husband argued, among other
things, that proceedings -on the motion for fees and costs were
stayed by the provisions of G.L. c. 215, § 22.? That statute
provides that:.

“After an appeal has been claimed and filed in the registry of
probate, all proceedings in pursuance of the act appealed from
shall, except as otherwise expressly provided, be stayed until
the determination thereof by the supreme judicial court or

! It does not appear that the appeal has been docketed in the Appeals Court.

? The operation of the Modification Judgment is not stayed.
Mass R. Dom Rel P. 62(9)(11)




No. 01D 0934 Memorandum of Decision Page 2
appeals court; but if, upon such appeal, such act is affirmed,
it shall thereafter be of full force and validity. . . .”

As the issue appedled from. is whether or not alimony will
continue, a request for legal fees is not a proceeding “in pursuance

of the ‘act appealed from."”

Thé~complaint for Modification, as amended, requested thréé
things:

1. That the Court allow the formér husband to terminate
coveradge of health insurance on behalf of the former w1fe,

2. That the Court order the former wife to reflnance and
remove the former ‘husband’s name from the mortgage for the
former marital home, and

3. Thdt the Court order a termination of alimony.

Since the former husband’s income had significantly increased
‘since the time of the divorce, and the former wife was rece1v1ng,
besides allmony, only modest disability income, that issue was
eliminated at the pre-trial conference.

Since the former wife’s obligation to ceontinue to pay the
mortgage was part of the “EXHIBIT ‘C’ DIVISION OF PROPERTY"”
provisions of the Separatioh‘Agreementy and thosé provisions, undexr
the terms of the Separation Agreement “shall survive the Judgment
and be thereafter binding upon the parties,” that issue was also
eliminated at the pre-trial conference.

The pre-trial conference was held on May 8, 2014. The legal
fees reasonably incurred by the former wife’s counsel through the
pre-trial conference are as follows:?

DATE | HOURS  FEE
11/05/13 1.6 360.00
11/06/13 0.9/ 202.50
11/07/13 | 0.3 67.50
12/05/13 2.1 472.50
12/09/13 0.9 202.50
12/106/13 1.1 247.50
03/05/14 0:4 90..00
03/06/14 0.6 135..00
03/13/14 0.7 157.50
04/01/14 1.1 247.50

3

.z

} The date of the pre-trial conference is mistakenly listed as “5/7/14" in
the affldavn.t of former w1fe s counsel. _ Rlls-
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No. 01D 0934 Memorandum of Decision Page 3
DATE . | HOURS FEE
04/02/14| 0.4 90.00
04/10/14 0.7 157.50
04/14/14 1.8 405.00
04/23/14 . 2.2 495.00
1.04/24/14 0 . 0.31 . _67.50].
04/25/14 0.7 157.50
05/04/14 0.9 202,50
05/06/14 2.8 630.00
05/07/14 2.3 517.50]
... TOTALS:| 21.8}%4,;905.00

As the request to modify the surviving property division
provision was “wholly insubstantial, frivolous and not. advanced in
good faith” within the meaning oﬁ G.L. ¢. 231, § 6F, fees for
defending against that request will be awarded.

The husband’s income at the time of the divorce was $1,650.00.
per week according ‘to his Financial Statement dated November ‘20,
2002, and it was $2,884.00 per week as of the pre-trial conference.
in this case.

The wife’s income was $312.00 per week from disability, before
alimony payments, as of the pre-trial conference in this case.

The cost to the husband of health insurance at the time of the
divorce was $150.00 per week. The cost as of the pre-trial
conference in this case was $111.92 per week, including coverage for
the former wife, acdcording to footnote 4 to his Financial
Statement.*

Under those circumstances, the former husband’s request to
terminate cherage of health ingurance on behalf of the former wife
was also “wholly insubstantial, frivolous and not advanced in good
faith” within the meaning of G.L. c¢. 231, § 6F, and fees for
defending against that request will also be awarded.

Assuming that the fees for those two issues were two thirds of
the total fees incurred as of the pre-trial conference, the fees for
those two issues awarded will be 4,905 + 3 x 2 = $3,270.00.

The legal fees reasonably incurred by the former wife’s counsel
following the pre-trial conference are as follows:®

%4 Medical insurance cost is listed as $291.92 per week elsewhere in ‘the.
former husband’s Financial Statement as of the pre-trial conference in this case.

5 The Court has not included time for drafting the fee motion and supporting

aff idavitsﬂ. M_R_. l 1+ ® e e - I
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DATE |HOURS | FEE |
057/08/14 | 1.1 247.50
06/02/14 1.3 292.50
07/07/14 2.1 472.50
07/08/14 3.1 697.50

1.97/09/14| | 3.4| . 765.00]
f07/10/14 1.3 292.50
09/18/14 0.5 112.50]
12/09/14 1.0 225.00
TOTALS:| 12.8{$3,105.00

The'totalufées féééohably incurnéd;by the former wife’s counsel
for the alimony issue are 4,905 - 3,270 + 3,105 = $4,740.00.

Given the amendment to the alimony statute, it was not
frivolous of theé former husband to want to test whether his alimony
could be terminated. However, since the modification request is
based solely on the change in the statute, and no relevant facts
were: or ‘are in dispute, given the parties’ bargained for agreement
includifig surviving property division provisions, and the disparity
in the parties’s incomes,® the cost to the former wife should have
been smaller, and the formexr husband should be responsible for some
of the cost she incurred. ©Of the fees incurred by the former wife
on the alimony issue, the Court will order the husband to pay 80%,
or $3,792.00.

Date ' December 9, 2014 ; i

JEREMY A. STAHLIN
JUSTICE OF THE PROBATE AND FAMILY COURT

§ After alimony, the former husband’s weekly income is $2,468.62 per week,

and the former wife’s income is $727.38 per week.




vl
-
p—

-attorneys” fees, costs, and expenses in connection with the above-entitled divorce action or any

portion thereof as thi§ Court deems just, plus sums and expenses as permitted by this Court.

Commonwealth of Massachusetts
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

SUFFOLK DIVISION DOCKET #SU 01 D 0934 DR '
CLIFFORD GEORGE, -‘
PLAINTIFF S l‘ l{‘ N l
Suffolk Div. Probate and Family Court.
JACQUELINE GEORGE, N /;l Jro 014 ?‘_ o
‘D-E]:EN-D ANT The within motlon is hersbygllowed / deniad-- "‘ e é'_l
72? A} ) A :-.,“ruw’o-u. R
Jaremy A Stahiin: e s Gn k.

Judge of Prebate afi@ Famlly Oourt XL
Supipleme /J“/;ngu.
DEFENDANT, JAC(LUELINE GEORGE’S MOTION FOR ATTORNEY’S FEES AND

COSTS

NOW COMES THE DEFENDANT, Jacqueline George, in the above-captioned ‘matter and
respectfully moves this Honorable Court, pursuant to G.L.c. 208, §38, to award $8.281.25 in

As grounds therefore, Defendant states as follows:

1. The Plaintiff has engaged in an outrageous and costly litigation on his frivolous.
Complaint' for- Modification, which has caused Defendant to aggressively defend -and

incur unnecessary expenses in this action.

2. At the pre-trial this Honorable Court dismissed two of Plaintiff’s frivolous claims. The.
Plaintiff requested that this Court force Defendant to-refinance the former marital home;
despite. no provision for such action in the Separation’ Agreement. Additionally; Plaintiff
requested that this Court -allow him to no longer cover Defendant under his health.
insurance, despite no material change of circumstances and Defendant complying with.

the Separation Agreement.

3. The Court solely entertained the issue of Alimony and issued an order after a pre-trial

conference and briefs submitted by the parties. The Court found no need for trial whereas

&
. . N . Al b
as on its face both frivolous and not ripe. s

the Complaint for Modificatio
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS PROBATE & FAMILY COURT
DOCKET NO.: SU-01D-0934

CLIFFORD E. GEORGE,
Plaintiff/Appellant

V.

JACQUELYN A. GEORGE,
Defendant/Appellee

N Nt N N N N S

NOTICE OF APPEAL QSECONDQ
As provided by Rules 3 an:i 4—of the Massachus etts Rules -of Appellate Procedure,
the Plaintiff/Appellant, Clifford E. George, in the above-entitled matter hereby appeals this
court’s “Supplemental Modification Judgment on Complaint for Modification filed August
26, ‘2103 as Amended” signed by the Honorable Justice Jeremy A. Stahlin on December 9,
2014, specifically as to Paragraph 2 of said J udgment whxch ordered Mr. George to pay

counsel fees regarding the issue of alimony tcrmmatlon

It should be noted that this appeal is in addition to the previously filed Notice of
Appeal (filed on September 23, 2014) as to this court’s Modification Judgment, signed
September 16, 2014 by the Honorable Justice Jeremy A. Stahlin.

Therefore, the Plaintiff/Appellant, Mr. George is appealing BOTH judgments. =

Respectfully submitted,
Appellate Counsel for Clifford E. George

Date: December 16, 2014 : /’)},‘ %ﬂ

Bna Kellz/

BBO# 559594

Kelly & Associates, P.C.

21 McGrath Highway, Suite 206
.. Quincy; MA 02169

(617) 770-0005

bkelly@kellyappellatelaw. com
1

DECH?BM

AL ¥ e
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CERTIFICATE OF SERVICE

I, Brian J. Kelly, Esq., attormey for the Plaintiff/Appellant, Clifford E. George, do hereby certify that I
served the within Notice of Appeal (Second) on counsel for the Defendant/Appellee, Jacquelyn A,
George, by mailing a copy of same, via first class mail, postage prepaid to Alessandra E. Petruccell,
Esq., Law Office of Alessandra Petruccelli, 1216 Bennington Street, East Boston, MA 02128, and on
the Plaintiff’s trial counsel, Laura J, Cervizzi, Esq. and Laura Messier, Esq., Cervizzi & Associates,
P.C., 350 Park Street, Park Place South, Suite 201, North Reading, MA 01864, by first class mail,
postage prepaid this 16™ day of December 2014,

SIGNED UNDER THE PENALTIES OF PERTURY THIS 16™ DAY OF DECEMBER 2014.

-R.118-
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(Recording begins at 9:24 a.m.)

THE COURT: The George matter.

THE CLERK: Approaching, Your Honor. Please step

forward. |

THE COURT: Would you tell me your names for the
record, please?

MR. GEORGE: Clifford George.

MS. MESSIER: Good morning, Your Honor. Laura Messier
on behalf of Clifford George.

MS. PETRUCCELLI: Good morning, Your Honor. Alessandra
Petruccelli on behalf of Jacquelyn George. Your Honor, my
client was trying tq get here this morning. She’s severely
handicapped, so she wasn’'t able to, because she had to take
The Ride, she wasn’t able to get here due to the weather.

THE COURT: Okay. I have read the motion for fees,
the affidavit in support, although I haven’'t loocked at all
the detail on the affidavit, and the opposition and I have
attorney —-- and affidavit in support of fees for opposing
the motion, which I have not yet looked at in detail. So,
I'll hear you on the --

MS. PETRUCCELLI: Judge, I just want to make sure.

You had ordered -~ when you scheduled this motion date, you

had also ordered that I provide a more detailed time bill,

so I want to make sure that you received that as well.

Lee & Associates *Certified Court Reporters* (781) 848-9693
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THE COURT: That’'s the affidavit I'm talking about.

MS. PETRUCCELLI: Okay. Judge, I am bringing -- I
brought this motion for fees. When we were here, we had a
sort of trial hearing scheduled; however, we’ve submitted
memorandums on the one issue of alimony. There were three
prongs to my sister’s complaint for modification. One was

health insurance. The other was a refinancing of the

marital home under the property division section of the

parties’ separation agreement which survived and was found
to be not fruitful claims at the pretrial hearing. At the
pretrial, Your Honor indicated that Mr. George was making
significantly more money than he was at the time of the
divorce and so the health insurance there was no
modification warranted at that time.

On the one remaining issue of alimony, whiéq\?y sister
raised as a duration limits argument, you aéged us\Eo_
submit memorandums of law in support of our(;elative

N
positions. When we came here that morniné, I specifically
requested to submit a motion for attorney’s fees and --
which you had indicated that I would be able to file, which
is why I filed it, obviously, post-judgment. We received
g,

the judgment on September 1 I sent an email on that

day, the minute I received the judgment, to counsel saying

as -- you know, as was indicated by the Court, I wanted to

Lee & Associates *Certified Court Reporters* (781) 848-9693
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give you an opportunity to discuss the issues of fees. I

think in light of the decision that fees are warranted;

~would you like to work something out. Counsel had not

received the judgment. I scanned it. I sent it to her
secretary. I have the emails showing that, and I never
received a response.

The only thing I did receive was an appeal, which now
my client is in the position of having to hire counsel to
now fight this appeal. That isn’t one of the bases of the
motion for the fees, Your Honor; however, I will point out
that in their complaint for modification, with respect to
the durational limits, their complaint was brought
prematurely. Counsel rests her argument on the fact that
she had other things in her complaint for modification,
other issues, the refinance of the home and health
insurance. My understanding of the law is if you bring a
complaint for modification on alimony and you put another
argument in there relative to alimony, for example,
cohabitation or something else under the statute, then you
are okay to bring that modification. Her complaint for
modification is solely on the durational limits, which
under the law under Section 5 specifically says that no

complaints for modification should be filed under March 1,

2015.
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In addition to this, Your Honor, if you -- I'm sure
you’ve re-read your decision, but you did do a deviation
even beyond the durational limits based on the negotiated
property division and the underlying separation agreement.
Where my client walked away from Mr. George'’'s property that
he owned at the time, his businesses, with the intention of
having her mortgage paid until 2026, which is the date that
the mortgage is set to be paid off according to the terms
of the loan note, and that was the bargain for agreement at
that particular time. At that time, my client was
handicapped. She had had back surgeries and now her health
is even worse off at this particular time. And doing that
is the reason that she made that bargain for agreement at
that time, and those were our arguments and the Court did
find in our favor.

I think my fees are reasonable under the
circumstances. My client is disabled. She had to borrow
money from her father to support this litigation and go
through discovery. And despite having tried to negotiate
and settle this case prior to trial or even prior to the
pretrial, we were unable to do so. One of the prongs of
counsel’s complaint for modification is failing to

refinance the marital home. Property division, again, was

a surviving provision. Counsel’s office did the separation
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agreement. Had they wanted to have a date certain of which
Ms. George would be responsible for refinancing the home or
taking the -- on encumbering the credit, they certainly
could have or should have written it into the actual
underlying separation agreement. They didn’t, and then
they brought a complaint for modification in which we had
to provide a defense to.

In my original answer and counterclaim, I did ask for
attorney fees and costs and asked for the matter to be
dismissed. We went through discovery, Your Honor, and
meetings and were unable to rectify the situation until we
got to the pretrial and Your Honor did point out that the
health insurance issue was pretty much moot due to the fact
that Mr. George'’s income had increased so dramatically over
the course of the years and also the fact that the
surviving provision of the property division was surviving
and there was no -- there was no requirement that Ms.
George be required to refinance at a particular time. So,
those aspects of the complaint were moot.

And then, again, you had us submit the memorandums
relative to their one alimony issue, which counsel brought
on the durational limits. I would have certainly filed my

motion for attorney’s fees that day; however, I did get the

indication from the Court that that would be something we
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could submit after the fact. Certainly the other -- the
other point to that is, Your Honor, until we got the
judgment I wasn’t quite sure exactly what fees, if any, I
was going to be seeking back. For example, if the alimony
had it necessarily gone our way, I would have maybe re-
thought some of those positions. I think my fees are

reasonable. Counsel, in her opposition, doesn’t make any

argument as to the reasonableness of my fees, more so that

this is more better suited for the Appellate Courct.
However, as I said, I believe Your Honor did indicate that
we could file that motion. I was under that belief when I
sent an email to counsel and sent her a copy of the
judgment and never got a response, only got an appeal.

So, I'd ask that you award fees to my client for
having to defend this action. Certainly she’s not facing
more litigation as a result of Mr. George’'s desire to keep
this litigation going. Thahk you.

THE COURT: Okay.

MS. MESSIER: Good morning, Your Honor. This is a
preliminary issue. I’m certainly not going to re-litigate
the entire action. That'’s not what we’re here for today.
We’re only here on the singular issue of fees. It is not

my recollection that at that hearing, which I believe was

in July, forgive me I don’'t remember the exact date.
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MS. PETRUCCELLI: July 10",

MS. MESSIER: I'm sorry?

MS. PETRUCCELLI: July 10,

MS. MESSIER: July 10", that there was a discussion
about whether or not she could file -- my sister could file
the motion. 1In fact, if her claim is that she would have
filed it otherwise, then I should have received it on July
3% if she would have received it and there could have been
a discussion about the timing of the motion at that time.
My recollection of that day is that we were standing before
Your Honor. It was purely on a procedural what’s in the
file, do I have everything that I need, are all the
exhibits properly checked and then that’s what the
conversation was on that date. Because, certainly at that
point, I would have objected to the motion for fees not
being properly served at that point.

As you can see from my opposition, Your Honor, I have
three main arguments in opposition to the fee. The first
is that it’s untimeiy. Now what my sister is trying to do
here is to seek post-judgment relief. She has acknowledged
that she filed a request for fees in her answer. . She,
again, brought up fees in her pretrial memo. The Court was

aware of my sister’s request for fees and certainly could

have acted on that request for fees when entering the

Lee & Associates *Certified Court Reporters* (781) 848-9693




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

judgment at that time, knowing that that’s what she was
seeking.

As a secondary issue, her request for fees is groqnded
in 208, Section 38, which applies to fees during ongoing --
during an ongoing court case, and this is clearly post-
judgment relief that she'’'s seeking today. Had she filed -—
even had she filed under 231, 6(f) for post-judgment
attorney’s fees, I still think she would have a flawed
argument, which brings me to the section -- to my second
argument, which 1s that this is not by its nature a
frivolous claim. The Alimony Reform Act specifically
allows —-- specifically states that there is a kick -- I’'m
sorry, 'a substantial change in circumstance toward the
filing of a complaint for modification when alimony exceeds
he durational limit. It’'s grounded there. It’s clear as
day. I don’t see how a Court could find that to be
frivolous when the Alimony Act specifically allows it.

In regards to my sister’s argument about whether ox
not this is premature or not premature, in the judgment
that the Court issued there is specific mention of the
footnote in Holmes that specifically allows you to bring a
case prior to the durational limits. The Court

acknowledged that the Holmes footnote existed. The Court,

I believe, printed the text of the Holmes footnote decision
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in there, and I think that that -- I think we were -- we
already went over the durational limits, that that’'s
already been addressed by the Court. I don’t think we
should get to re-argue that right now.

The third piece of my argument has to do with timing
as well. Just my client has filed a notice of appeal. He
filed a timely notice of appeal. I believe that as --
because he’s filed his notice of appeal and because the
case now rests in the hands of the Appellate Court, that
this Court has lost jurisdiction over the fees‘argument,
over the fees generally, because the issue for which she’'s
seeking fees is so comingled with the issue that we’re here
today. It all has to do with the award of alimony. I
think it would be premature for this Court to order fees on
this issue when it’s properly before the Appellate Court
right now.

THE COURT: Has the appeal been docketed in the
Appeals Court?

MS. MESSIER: The appeal has been docketed in the
Appellate Court. Right now —-- I spoke with the appellate
attorney yesterday, so I could give you a proper answer on
this question. The -- downstairs they’'re assembling the
record. His appellate attorney has made a second request

on the assemblage of the record. I expect that to be done
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imminently given that the case was done on -- you know, on
memorandums instead of a long trial. I‘expect that to be
complete soon.

THE COURT: All right. I will consider what you have
told me and what you have submitted in writing and you’'ll
get the decision.

MS. MESSIER: Thank you, Your Honor.

MS. PETRUCCELLI: Thank you, Your Honor.

THE COURT: You're welcome.

(Recording ends at 9:42 a.m.)
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